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Presidential Documents

Title 3—

The President

Memorandum of December 9, 2008

Designation of Officers of the United States Agency for Inter-
national Development To Act As Administrator

Memorandum for the Administrator of the United States Agency for
International Development

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Federal Vacancies Reform
Act of 1998, 5 U.S.C. 3345 et seq., it is hereby ordered that:

Section 1. Order of Succession. Subject to the provisions of section 2
of this memorandum, the Assistant Administrators for the Bureaus, in the
order in which they were appointed as an Assistant Administrator, shall
act as and perform the functions and duties of the office of the Administrator
(Administrator), during any period in which the Administrator and the
Deputy Administrator have died, resigned, or otherwise become unable to
perform the functions and duties of the office of Administrator, until such
time as the Administrator or Deputy Administrator are able to perform
the functions and duties of that office:

(a) Bureau for Africa;
b

C

) Bureau for Asia;

) Bureau for Democracy, Conflict, and Humanitarian Assistance;
d) Bureau for Economic Growth, Agriculture, and Trade;

e) Bureau for Europe and Eurasia;

f) Bureau for Global Health;

g) Bureau for Latin America and the Caribbean;

h) Bureau for Legislative and Public Affairs;

i) Bureau for Management; and

(j) Bureau for the Middle East.

Sec. 2. Exceptions. (a) No individual who is serving in an office listed
in section 1 in an acting capacity, by virtue of so serving, shall act as
the Administrator pursuant to this memorandum.

(b) No individual listed in section 1 shall act as Administrator unless
that individual is otherwise eligible to so serve under the Federal Vacancies
Reform Act of 1998.

(
(
(
(
(
(
(
(

~—

(c) Notwithstanding the provisions of this memorandum, the President
retains discretion, to the extent permitted by law, to depart from this memo-
randum in designating an acting Administrator.

Sec. 3. This memorandum supersedes the President’s memorandum of July
10, 2002, (Designation of Officers of the United States Agency for Inter-
national Development to Act as Administrator).

Sec. 4. This memorandum is intended to improve the internal management
of the executive branch and is not intended to, and does not, create any
right or benefit, substantive or procedural, enforceable at law or in equity,
by any party against the United States, it agencies, instrumentalities, or
entities, its officers, employees, or agents, or any other person.
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Sec. 5. You are authorized and directed to publish this memorandum in

the Federal Register.

THE WHITE HOUSE,
Washington, December 9, 2008.

[FR Doc. E8-29623
Filed 12-11-08; 8:45 am]
Billing code 6116—-01-M
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. APHIS-2008-0080]

RIN 0579-AC81

Citrus Canker; Movement of Fruit From
a Quarantined Area; Bag Markings

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the regulations governing
the interstate movement of fruit from an
area quarantined for citrus canker to
extend the temporary exception that
allows fruit to be packed for interstate
movement in bags that are clearly
marked with only a limited distribution
statement, if those bags are then packed
in a box that is marked with both the
limited distribution statement and the
statement “Limited Permit: USDA-
APHIS-PPQ.” The interim rule
extended the ending date for this
temporary exemption from August 1,
2008, to August 1, 2010. The interim
rule was necessary to provide for the
continued use of existing inventories of
bags in which regulated fruit are packed
while maintaining safeguards against
the movement of regulated fruit to
commercial citrus-producing States.
DATES: Effective on December 12, 2008,
we are adopting as a final rule the
interim rule published at 73 FR 44615—
44617 on July 31, 2008.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen Poe, Senior Staff Officer,
Emergency and Domestic Programs,
PPQ, APHIS, 4700 River Road Unit 137,
Riverdale, MD 20737-1231; 301-734—
8899.

SUPPLEMENTARY INFORMATION:
Background

Citrus canker is a plant disease caused
by the bacterium Xanthomonas citri
subsp. citri that affects plants and plant
parts, including fresh fruit, of citrus and
citrus relatives (Family Rutaceae). Citrus
canker can cause defoliation and other
serious damage to the leaves and twigs
of susceptible plants. It can also cause
lesions on the fruit of infected plants,
which render the fruit unmarketable,
and cause infected fruit to drop from the
trees before reaching maturity. The
aggressive A (Asiatic) strain of citrus
canker can infect susceptible plants
rapidly and lead to extensive economic
losses in commercial citrus-producing
areas. Citrus canker is only known to be
present in the United States in the State
of Florida.

The regulations to prevent the
interstate spread of citrus canker are
contained in §§ 301.75—1 through
301.75-14 of “Subpart—Citrus Canker”
(7 CFR 301.75-1 through 301.75-17,
referred to below as the regulations).
The regulations restrict the interstate
movement of regulated articles from and
through areas quarantined because of
citrus canker and provide, among other
things, conditions under which
regulated fruit may be moved into,
through, and from quarantined areas for
packing.

In an interim rule ? effective and
published in the Federal Register on
July 31, 2008 (73 FR 44615-44617,
Docket No. APHIS-2008-0080), we
amended the regulations to extend the
temporary exception that allows fruit to
be packed for interstate movement in
bags that are clearly marked with only
a limited distribution statement, if those
bags are then packed in a box that is
marked with both the limited
distribution statement and the statement
“Limited Permit: USDA-APHIS-PPQ.”
The interim rule extended the ending
date for this temporary exemption from
August 1, 2008, to August 1, 2010. The
interim rule was necessary to provide
for the continued use of existing
inventories of bags in which regulated
fruit are packed while maintaining
safeguards against the movement of

1To view the interim rule and the comment we
received, go to http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-2008-0080.

regulated fruit to commercial citrus-
producing States.

Comments on the interim rule were
required to be received on or before
September 29, 2008. We received one
comment by that date, from a State
agricultural agency. The commenter
supported the interim rule. Therefore,
for the reasons given in the interim rule,
we are adopting the interim rule as a
final rule without change.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived its
review under Executive Order 12866.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

m Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR part 301 and
that was published at 73 FR 44615—
44617 on July 31, 2008.

Done in Washington, DG, this 8th day of
December 2008.
Kevin Shea,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. E8—29458 Filed 12—-11-08; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 920

[Docket No. AMS—FV-08-0095; FV09-920—
11IFR]

Kiwifruit Grown in California;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule decreases the
assessment rate established for the
Kiwifruit Administrative Committee
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(Committee) for the 2008—09 and
subsequent fiscal periods from $0.045 to
$0.035 per 9-kilo volume-fill container
or equivalent of kiwifruit. The
Committee locally administers the
marketing order which regulates the
handling of kiwifruit grown in
California. Assessments upon kiwifruit
handlers are used by the Committee to
fund reasonable and necessary expenses
of the program. The fiscal period begins
on August 1 and ends July 31. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.
DATES: Effective December 15, 2008;
comments received by February 10,
2009 will be considered prior to
issuance of a final rule.
ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938, or Internet: http://
www.regulations.gov. Comments should
reference the docket number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Debbie Wray, Marketing Specialist, or
Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, telephone: (559) 487—
5901, Fax: (559) 487—5906, or E-mail:
Debbie.Wray@usda.gov, or
Kurt.Kimmel@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,

Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
920, as amended (7 CFR part 920),
regulating the handling of kiwifruit
grown in California, hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California kiwifruit handlers
are subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable kiwifruit
beginning on August 1, 2008, and
continue until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,

provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule decreases the assessment
rate established for the Committee for
the 2008-09 and subsequent fiscal
periods from $0.045 to $0.035 per 9-kilo
volume-fill container or equivalent of
kiwifruit.

The California kiwifruit marketing
order provides authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members of the Committee are
producers of California kiwifruit. They
are familiar with the Committee’s needs
and the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2005-06 and subsequent fiscal
periods, the Committee recommended,
and USDA approved, an assessment rate
that would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on October 14,
2008, and unanimously recommended
2008—09 expenditures of $76,492 and an
assessment rate of $0.035 per 9-kilo
volume-fill container or equivalent of
kiwifruit. In comparison, last year’s
budgeted expenditures were $99,302.
The assessment rate of $0.035 per 9-kilo
volume-fill container or equivalent is
$0.010 per 9-kilo volume-fill container
or equivalent less than the rate currently
in effect. The decreased assessment rate
is primarily due to a decrease in
management expenditures for the 2008—
09 fiscal year.

The following table compares major
budget expenditures recommended by
the Committee for the 2007-08 and
2008-09 fiscal periods:

Budget expense categories 2007-08 2008-09
Staff SAlareS/MANAGEMENT .......c.iiieieiee et e st e e s te et e s et eneesteeneesseeneesaeeneesseeneenaeeneenneeneensenneensn $65,150 $56,700
Financial Management Services ... 12,000 1,000
Audit EXPENSe .......cccoevveeeriireennenn. 5,000 3,500
Vehicle Maintenance/Insurance 3,180 | oo,
LI5S T POPPTN 3,300 3,500
(O 1o T = o= g ST USRI 2,830 4,500
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The assessment rate recommended by
the Committee was derived by using the
following formula: Anticipated 2008—09
expenses ($76,492), minus the
difference between the 2008 beginning
reserve ($62,647) and the desired 2009
ending reserve ($54,311), divided by the
total estimated 2008—09 shipments
(1,944,444 9-kilo volume-fill
containers). This formula results in the
assessment rate of $0.035 per 9-kilo
volume-fill container or equivalent. As
mentioned earlier, kiwifruit shipments
for the year are estimated at 1,944,444
9-kilo volume-fill containers which
should provide $68,056 in assessment
income. An additional $100 in penalty
and interest income is also anticipated,
bringing the total projected 2008—09
revenue to $68,156. Income generated
through this rate, plus interest income
and reserve funds, will provide
sufficient funds to meet the anticipated
expenses of $76,492 and should result
in a July 2009 ending reserve of $54,311
which is within the maximum reserve of
approximately one fiscal year’s
expenses permitted by the order
(§920.42).

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The

dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2008—09 budget and those
for subsequent fiscal periods will be
reviewed and, as appropriate, approved
by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 31 handlers
of California kiwifruit subject to
regulation under the marketing order
and approximately 220 growers in the
production area. Small agricultural
service firms are defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts

of less than $7,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000. None of the 31 handlers
subject to regulation have annual
kiwifruit sales of $7,000,000. Dividing
average crop value for 2007-08 reported
by the National Agricultural Statistics
Service (NASS) of $22,517,000 by the
number of producers (220) yields an
average annual producer revenue
estimate of about $102,350, which is
well below the SBA threshold of
$750,000. Based on the foregoing, it may
be concluded that all kiwifruit handlers
and the majority of producers may be
classified as small entities.

This rule decreases the assessment
rate established for the Committee and
collected from handlers for the 2008-09
and subsequent fiscal periods from
$0.045 to $0.035 per 9-kilo volume-fill
container or equivalent of kiwifruit. The
Committee unanimously recommended
2008-09 expenditures of $76,492 and an
assessment rate of $0.035 per 9-kilo
volume-fill container or equivalent of
kiwifruit. The assessment rate of $0.035
is $0.010 lower than the 2007-08 rate.
The quantity of assessable kiwifruit for
the 200809 fiscal period is estimated at
1,944,444 9-kilo volume-fill containers
or equivalent of kiwifruit. Thus, the rate
should provide $68,056 in assessment
income. Income derived from handler
assessments, along with penalty and
interest income and funds from the
Committee’s authorized reserve, will be
adequate to cover budgeted expenses.

The following table compares major
budget expenditures recommended by
the Committee for the 2007—08 and
2008-09 fiscal years:

Budget expense categories 2007-08 2008-09
Staff Salaries/MaNAQEMENT .........ooiii ettt ettt e e e et e e aeeeaeeesaeeebeaaseeanbeesabeaseeenbeeaneeanseeeneeenbeaaneaans $65,150 $56,700
Financial Management Services ... 12,000 1,000
Audit EXpense ........cccceivieiiiienenies 5,000 3,500
Vehicle Maintenance/Insurance .. 3,180 | oo
Travel ..o 3,300 3,500
(O3 {To TN oY= g T YRR 2,830 4,500

The Committee reviewed and
unanimously recommended 2008—09
expenditures of $76,492 which included
a reduction in management expenses.
Prior to arriving at this budget, the
Committee considered alternative
expenditure levels, but ultimately
decided that the recommended levels
were reasonable to properly administer
the order. The assessment rate
recommended by the Committee was
derived by using the following formula:
Anticipated 2008-09 expenses
($76,492), minus the difference between

the 2008 beginning reserve ($62,647)
and the desired 2009 ending reserve
($54,311), divided by the total estimated
2008-09 shipments (1,944,444 9-kilo
volume-fill containers). This formula
results in the assessment rate of $0.035
per 9-kilo volume-fill container or
equivalent. As mentioned earlier,
kiwifruit shipments for the year are
estimated at 1,944,444 9-kilo volume-fill
containers which should provide
$68,056 in assessment income. An
additional $100 in penalty and interest
income is also anticipated, bringing the

total projected 2008—09 revenue to
$68,156. Income generated through this
rate, plus interest income and reserve
funds, will provide sufficient funds to
meet the anticipated expenses of
$76,492 and should result in a July 2009
ending reserve of $54,311 which is
within the maximum reserve of
approximately one fiscal year’s
expenses permitted by the order
(§920.42).

According to NASS, the season
average grower price for years 2006 and
2007 were $911 and $950 per ton,
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respectively. These prices provide a
range within which the 2008—09 season
average grower price could fall.
Dividing these average grower prices by
2,000 pounds per ton provides a price
per pound range of $0.46 to $0.48.
Multiplying these per-pound prices by
19.8 pounds (the weight of a 9-kilo
volume-fill container) yields a 2008—09
price range estimate of $9.11 to $9.50
per 9-kilo volume-fill container of
assessable kiwifruit.

To calculate the percentage of grower
revenue represented by the assessment
rate, the assessment rate of $0.035 per
9-kilo volume-fill container is divided
by the low and high estimates of the
price range. The estimated assessment
revenue for the 2008-09 fiscal year as a
percentage of total grower revenue
would thus likely range between 0.368
and 0.384 percent.

This action decreases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers and may reduce
the burden on producers. In addition,
the Committee’s meeting was widely
publicized throughout the California
kiwifruit industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the October 14,
2008, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large California
kiwifruit handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData.do?
template=TemplateN&'page=Marketing

OrdersSmallBusinessGuide. Any
questions about the compliance guide
should be sent to Jay Guerber at the
previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
Committee’s recommendation and other
available information, it is found that
this interim final rule, as hereinafter set
forth, will tend to effectuate the
declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This rule should be in place
as soon as possible because the 2008-09
fiscal year began on August 1, 2008,
handlers began shipping kiwifruit in
mid-September, and the order requires
that the rate of assessment for each
fiscal period apply to all assessable
kiwifruit handled during the period; (2)
the Committee unanimously
recommended this change at a public
meeting and all interested parties had
an opportunity to provide input; (3) this
rule relaxes requirements currently in
effect and kiwifruit producers and
handlers are aware of this rule and need
no additional time to comply with the
relaxed requirements; and (4) this rule
provides a 60-day comment period and
any comments received will be
considered prior to finalization of this
rule.

List of Subjects in 7 CFR Part 920

Kiwifruit, Marketing agreements,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the

preamble, 7 CFR part 920 is amended as
follows:

PART 920—KIWIFRUIT GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 920 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 920.213 is revised to read
as follows:

§920.213 Assessment rate.

On and after August 1, 2008, an
assessment rate of $0.035 per 9-kilo
volume-fill container or equivalent of
kiwifruit is established for kiwifruit
grown in California.

Dated: December 8, 2008.
James E. Link,

Administrator, Agricultural Marketing
Service.

[FR Doc. E8-29573 Filed 12—10-08; 4:15 pm]
BILLING CODE 3410-02-P

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Parts 103, 212, 214, 245 and 299

[CIS No. 2134-01; DHS Docket No. USCIS-
2006-0067]

RIN 1615-AA60

Adjustment of Status to Lawful
Permanent Resident for Aliens in T or
U Nonimmigrant Status

AGENCY: U.S. Citizenship and
Immigration Services, DHS.

ACTION: Interim final rule with request
for comments.

SUMMARY: The Department of Homeland
Security is amending its regulations to
permit aliens in lawful T or U
nonimmigrant status to apply for
adjustment of status to lawful
permanent resident. T nonimmigrant
status is available to aliens who are
victims of a severe form of trafficking in
persons and who are assisting law
enforcement in the investigation or
prosecution of the acts of trafficking. U
nonimmigrant status is available to
aliens who are victims of certain crimes
and are being helpful to the
investigation or prosecution of those
crimes. This rule provides that family
members of a principal T or U
nonimmigrant granted or seeking
adjustment of status may also apply for
adjustment of status to lawful
permanent resident. This rule also
provides for adjustment of status or
approval of an immigrant petition for
certain family members of U applicants
who were never admitted to the United
States in U nonimmigrant status.

DATES: Effective date: This interim rule
is effective January 12, 2009.

Comment date: Written comments
must be submitted on or before February
10, 2009 in order to be assured of
consideration.

ADDRESSES: You may submit comments,
identified by DHS Docket No. USCIS—
2006-0067, by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Chief, Regulatory
Management Division, U.S. Citizenship
and Immigration Services, Department
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of Homeland Security, 111
Massachusetts Avenue, NW., 3rd Floor,
Washington, DC 20529. To ensure
proper handling, please reference DHS
Docket No. USCIS-2006—0067 on your
correspondence. This mailing address
may also be used for paper, disk, or CD-
ROM submissions.

e Hand Delivery/Courier: U.S.
Citizenship and Immigration Services,
Department of Homeland Security, 111
Massachusetts Avenue, NW., 3rd Floor,
Washington, DC 20529. Contact
Telephone Number (202) 272-8377.
FOR FURTHER INFORMATION CONTACT:
Laura Dawkins, Office of Policy and
Strategy, U.S. Citizenship and
Immigration Services, Department of
Homeland Security, 20 Massachusetts
Avenue, NW., Second Floor,
Washington, DC 20529, telephone (202)
272-8350.

SUPPLEMENTARY INFORMATION:

I. Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of this rule.
Comments that will provide the most
assistance to U.S. Citizenship and
Immigration Services in developing
these procedures will refer to a specific
portion of the rule, suggest changes to
the regulation text, discuss the reason
for the recommended change, and
include data, information, or authority
that support the recommended change.

Instructions: All submissions received
should include the agency name and
Docket No. USCIS-2006—0067 for this
rulemaking. All comments received will
be posted without change to http://
www.regulations.gov, including e-mail
addresses and any other personal
information provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. Submitted
comments may also be inspected at the
Regulatory Management Division, U.S.
Citizenship and Immigration Services,
Department of Homeland Security, 111
Massachusetts Avenue, NW., 3rd Floor,
Washington, DC 20529 during normal
business hours by contacting the
information contact listed above.

II. Background and Legislative
Authority

This rule implements the Victims of
Trafficking and Violence Protection Act
of 2000 (VTVPA), Public Law No. 106—
386, 114 Stat. 1464 (Oct. 28, 2000), as
amended, to permit aliens in lawful T
or U nonimmigrant status to apply for
adjustment of status to lawful
permanent resident.

Aliens who are victims of a severe
form of trafficking in persons and who
have complied with any reasonable
requests for assistance in the Federal,
State, or local investigation or
prosecution of acts of trafficking, or the
investigation of a crime where acts of
trafficking are at least one central reason
for the commission of that crime, may
be admitted to the United States under
a “T” nonimmigrant classification or “T
visa.” See Immigration and Nationality
Act of 1952, as amended (INA or Act),
sections 101(a)(15)(T) and 214(0), 8
U.S.C. 1101(a)(15)(T) and 1184(0). The
Department of Justice (DOJ), through the
former Immigration and Naturalization
Service (INS), published regulations
implementing the “T”” nonimmigrant
provisions in 2002. 67 FR 4784 (Jan. 31,
2002). Those regulations became
effective on March 4, 2002.

Aliens who are victims of specified
criminal activity, including trafficking,
who assist government officials in
investigating or prosecuting those
crimes may be admitted to the United
States under a “U” nonimmigrant
classification or “U visa.” See INA
sections 101(a)(15)(U) and 214(p); 8
U.S.C. 1101(a)(15)(U) and 1184(p). DHS
published regulations implementing the
provisions creating the U nonimmigrant
classification on September 17, 2007. 72
FR 53014. The “U” regulations became
effective October 17, 2007.

This interim final rule implements the
provisions of the Act permitting T and
U nonimmigrant aliens to apply for an
adjustment status to that of lawful
permanent resident. See INA sections
245(]), (m); 8 U.S.C. 1255(]), (m). This
rule implements the eligibility and
application requirements for such aliens
to seek adjustment of status to lawful
permanent resident.

III. Aliens in T Nonimmigrant Status
Seeking Adjustment of Status Under
Section 245(7) of the Act

A. Eligibility Requirements for T
Nonimmigrants Seeking Adjustment of
Status

This rule promulgates a new 8 CFR
245.23 to list the eligibility
requirements for adjustment of status for
T—-1 nonimmigrants and their family
members in lawful T-2, T-3, T—4, and
T-5 status under section 245(J) of the
Act, 8 U.S.C. 1255(]).

1. Admitted as a T Nonimmigrant

All applicants for adjustment of status
under section 245(/) of the Act must
have been lawfully admitted to the
United States as a T nonimmigrant and
must continue to hold such status at the

time of application. New 8 CFR
245.23(a)(2); 245.23(b)(2).

2. Physical Presence for Requisite
Period

T-1 nonimmigrant applicants for
adjustment of status under section
245(]) of the Act must have been
physically present in the United States
for either: (1) A continuous period of at
least 3 years since the date of admission
as a T-1 nonimmigrant; or (2) a
continuous period during the
investigation or prosecution of the acts
of trafficking, provided that the
Attorney General has determined the
investigation or prosecution is
complete, whichever period is less. New
8 CFR 245.23(a)(3); see INA sec.
245(1)(1)(A); 8 U.S.C. 1255(])(1)(A). With
respect to the requisite continuous
physical presence period, this rule
provides that an applicant’s date of
admission as a T-1 nonimmigrant is the
date that the applicant was first
admitted as a T-1 nonimmigrant. New
8 CFR 245.23(a)(3). For example, if the
applicant traveled outside the United
States after being admitted as a T—1
nonimmigrant and reentered using an
advance parole document issued under
8 CFR 245.2(a)(4)(ii)(B), the date that the
applicant was first admitted as a T-1
nonimmigrant will be the date of
admission used by USCIS for
determining whether the applicant has
satisfied the physical presence
requirement, regardless of how the
applicant’s Form -94 “Arrival-
Departure Record” is annotated upon
his or her reentry (e.g., as “T
nonimmigrant” or ‘“parolee”). New 8
CFR 245.23(a)(3); 245.23(e)(2)().

However, this rule also provides that
an applicant who travels outside of the
United States for a single period in
excess of 90 days or 180 days in the
aggregate will not maintain the
continuous physical presence required
to establish eligibility for adjustment.
New 8 CFR 245.23(a)(3); see INA sec.
245(1)(3), 8 U.S.C. 1255()(3). Unlike for
U-1 nonimmigrants, the Act does not
permit T—1 nonimmigrants to exceed
the 90-day or 180-day limitation to
assist in an investigation or prosecution
or pursuant to an official certification
justifying the excessive absence.
Compare INA sec. 245(1)(3), 8 U.S.C.
1255(1)(3), with INA sec. 245(m)(2), 8
U.S.C. 1255(m)(2).

3. Admissible at Time of Adjustment

All applicants for adjustment of status
under section 245(/) of the Act must be
admissible to the United States under
the Act, or otherwise have been granted
a waiver by USCIS of any applicable
ground of inadmissibility, at the time of
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examination for adjustment. New 8 CFR
245.23(a)(4), 245.23(b)(4), 245.23(c)(2)
and (3); see INA sec. 245([)(2), 8 U.S.C.
1255(1)(2); INA sec. 212(a), 8 U.S.C.
1182(a) (listing grounds of
inadmissibility and available waivers).

4. Good Moral Character

T-1 nonimmigrant applicants for
adjustment of status under section
245(1) of the Act must establish that they
have been persons of good moral
character since first being lawfully
admitted as a T-1 nonimmigrant and
until USCIS completes the adjudication
of their applications for adjustment of
status. New 8 CFR 245.23(a)(5); see INA
sec. 245(1)(1)(B), 8 U.S.C. 1255(1)(1)(B).
However, section 101(f) of the Act, 8
U.S.C. 1101(f), precludes establishment
of good moral character if, “during the
period for which good moral character
is required to be established,” an
applicant falls into certain enumerated
categories. The list of enumerated
categories, however, is not exclusive.
Section 101(f) of the Act also provides
that persons who do not fall within any
of the enumerated categories may also
be found to lack good moral character.

Section 101(f)(3) of the Act
specifically bars aliens who have
engaged in prostitution or
commercialized vice (described in
section 212(a)(2)(D) of the Act, 8 U.S.C.
1182(a)(2)(D)), from establishing good
moral character “during the period for
which good moral character is required
to be established.” Id. The period for
which good moral character must be
established under section 212(a)(2)(D) of
the Act is 10 years from the date of
application, but the period for which
good moral character must be
established under section 245(1) of the
Act is a continuous period of at least 3
years since the date of admission or
during the period of investigation or
prosecution of the acts of trafficking,
whichever period of time is less. The
interplay of these provisions creates
ambiguity and requires interpretation.
After considering the necessary
interplay between section 101(f)(3) of
the Act, the 10-year temporal scope of
section 212(a)(2)(D) of the Act, and the
more limited period during which good
moral character must be shown for
purposes of adjustment of status under
section 245(1) of the Act, USCIS
believes, based on the purpose and
history of the statute, that the more
limited period is applicable. For
example, if an applicant engaged in
prostitution or commercialized vice
after he or she was first lawfully
admitted as a T-1 nonimmigrant, USCIS
will consider the applicant to be
statutorily precluded under section

101(f)(3) of the Act from establishing
that he or she is a person of good moral
character. If, on the other hand, the
applicant engaged in prostitution or
commercialized vice before he or she
was first lawfully admitted as a T-1
nonimmigrant (which in many cases
will be related to the trafficking of that
individual), USCIS will not consider the
applicant to be statutorily precluded
under section 101(f)(3) of the Act from
establishing that he or she is a person
of good moral character because the
applicant’s activities did not occur
during the period for which good moral
character is required to be established
for purposes of section 245(J) of the Act.
This interpretation is consistent with
the primary goal of the statute, which is
to provide humanitarian assistance to
victims who are assisting law
enforcement in the investigation or
prosecution of their traffickers. In
construing the interplay between the
relevant statutory provisions, the proper
course is to adopt that sense of words
which best harmonizes with the context,
and then promotes in the fullest manner
the policy and objects of Congress.
United States v. Hartwell, 73 U.S. (6
Wall.) 385, 396 (1868); see generally 2A
C. Sands, Sutherland on Statutory
Construction sec. 46.05 (rev. 7th ed.
2008). For example, in cases in which
an applicant was forced into sexual
slavery or prostitution prior to being
granted T—1 nonimmigrant status, it
would be contrary to the purpose of the
statute to prevent the applicant from
showing good moral character for
purposes of adjusting status to lawful
permanent resident because he or she
had engaged in prostitution within 10
years of the date of the application for
adjustment of status, but before he or
she was granted T—1 nonimmigrant
status.

An applicant who is under 14 years
of age is generally presumed to be a
person of good moral character and is
not required to submit evidence of good
moral character. However, if there is
reason to believe that an applicant who
is under 14 years of age may lack good
moral character, USCIS may require
evidence of good moral character. New
8 CFR 245.23(g)(4).

5. Assistance in the Investigation or
Prosecution

T—1 nonimmigrant applicants for
adjustment of status under section
245(1) of the Act must establish either (i)
that during the requisite period of
continuous physical presence they have
complied with any reasonable request
for assistance in an ongoing Federal,
State, or local investigation or
prosecution of the acts of trafficking, as

defined in 8 CFR 214.11(a), by
submitting a document issued by the
Attorney General or his designee
certifying that he or she has complied
with any reasonable requests for
assistance (new 8 CFR 245.23(d),
245.23(f)(1)), or (ii) that they would
suffer extreme hardship involving
unusual and severe harm upon removal
from the United States (new 8 CFR
245.23(d), 245.23()(2)).1 See INA sec.
245(1)(1)(C), 8 U.S.C. 1255(])(1)(C).
Although the T nonimmigrant
provisions at section 101(a)(15)(T) of the
Act, 8 U.S.C. 1101(a)(15)(T), exempt
children under the age of 18 from the
requirement to comply with reasonable
requests for assistance, no similar age-
related exemption is included in the
adjustment provisions contained in
section 245(]) of the Act, 8 U.S.C.
1255(]). Accordingly, this rule provides
that to establish eligibility for
adjustment of status, T—1 principal
applicants under the age of 18 must
either show that they have, since being
lawfully admitted as a T nonimmigrant,
complied with any reasonable request
for assistance in the investigation or
prosecution of the acts of trafficking, or
meet the alternative “extreme hardship”
requirement of section 245(/)(1)(C)(ii) of
the Act. New 8 CFR 245.23(a)(6)(ii).
When evaluating the reasonableness of
a request for assistance made to a minor
since admission as a T nonimmigrant,
USCIS will consider the previous
application of the exemption at section
101(a)(15)(T)(H){II)(bb) of the Act.

6. Extreme Hardship Involving Unusual
and Severe Harm

As noted above, section 245(1)(1)(C) of
the Act, 8 U.S.C. 1255(I)(1)(C), permits
T-1 applicants for adjustment of status
the alternative of establishing they
would suffer extreme hardship
involving unusual and severe harm
upon removal, in lieu of establishing
assistance in the investigation or
prosecution. This rule utilizes existing
extreme hardship standards set forth at
8 CFR 214.11(i), which were established
in the January 31, 2002, interim T
nonimmigrant status rule. New 8 CFR
245.23(a)(6)(ii), 245.23(f)(2). These
standards provide that extreme hardship
involving unusual and severe harm may
not be based upon current or future
economic detriment, or the lack of or
disruption to social or economic

1Section 245(1)(1)(C)(i) of the Act requires the
Attorney General to determine whether T—1
nonimmigrant applicants have complied with any
reasonable request for assistance in the
investigation or prosecution of acts of trafficking.
This rule does not address the Attorney General’s
authority to adjust status under section
245(1)(1)(C)(i) of the Act.



Federal Register/Vol. 73, No. 240/Friday, December 12, 2008/Rules and Regulations

75543

opportunities. Both traditional extreme
hardship factors and factors associated
with having been a victim of a severe
form of trafficking in persons may be
considered. Factors such as serious
physical or mental illness of the
applicant that necessitates medical or
psychological attention not reasonably
available in the foreign country, the
nature and extent of the physical and
psychological consequences of severe
forms of trafficking in persons, and the
likelihood that the trafficker or another
acting on behalf of the trafficker in the
foreign country would severely harm
the applicant may be relevant to such a
determination.

B. Application Procedures for T
Nonimmigrants Seeking Adjustment of
Status

This rule clarifies that the generally
applicable adjustment of status
provisions in 8 CFR 245.1 and 245.2 do
not apply to applications for adjustment
of status under the new 8 CFR 245.23.
The adjustment provisions contained in
section 245(]) of the Act, 8 U.S.C.
1255(1), are stand-alone provisions and
not simply a variation on the general
adjustment rules contained in section
245(a) of the Act, 8 U.S.C. 1255(a). New
8 CFR 245.23(k).

1. Filing the Application To Request
Adjustment of Status

This rule requires that each applicant
for adjustment of status under section
245(]) of the Act, 8 U.S.C. 1255(]),

submit a complete application to USCIS:

Form 1-485, Application to Register
Permanent Residence or Adjust Status,
filed in accordance with the form
instructions; applicable fees or
application for a fee waiver; and any
additional evidence to fully support the
application. New 8 CFR 245.23(a)(1),
245.23(b)(3), 245.23(e). Derivative T
nonimmigrants may not submit an
application for adjustment of status
before the principal T—1 alien files an
application for adjustment of status.
New 8 CFR 245.23(b)(1).
2. Timely Filing

Aliens who properly apply for
adjustment of status in accordance with
8 CFR 245.23 shall remain eligible for
adjustment of status. New 8 CFR
214.11(p)(2). T nonimmigrants who fail
to apply for adjustment of status during
the prescribed period will lose T
nonimmigrant status at the end of the 4-
year period unless that status is
extended beyond 4 years because a
Federal, State, or local law enforcement
official, prosecutor, judge, or other
authority investigating or prosecuting
activity relating to human trafficking

certifies that the presence of the alien in
the United States is necessary to assist
in the investigation or prosecution of
such activity. New 8 CFR 214.11(p)(1);
see INA sec. 214(0)(7)(B), 8 U.S.C.
1184(0)(7)(B).

In 2006, Congress altered several key
aspects of the T nonimmigrant
provisions and the related adjustment of
status requirements, necessitating
changes to 8 CFR 214.11(p). Congress
extended the duration of status fora T
nonimmigrant from 3 to 4 years and
made T nonimmigrant status renewable
beyond the 4-year maximum duration
based on a certification of law
enforcement necessity. Public Law No.
109-162, sec. 821(a), 119 Stat. 2960 (Jan.
5, 2006) (amending INA sec. 214(0)(7),
8 U.S.C. 1184(0)(7)). Without such
renewal, however, the statute is clear
that T nonimmigrant status may not
extend beyond 4 years even if the
individual has properly applied for
adjustment of status.

This rule provides a transition rule for
those T nonimmigrants who accrued 4
years in status prior to promulgation of
this rule. Section 214(0)(7) of the Act, 8
U.S.C. 1184(0)(7), prescribes a
maximum duration in T nonimmigrant
status of 4 years, unless the T
nonimmigrant receives a law
enforcement certification stating that the
T nonimmigrant’s presence is necessary
to assist in the investigation or
prosecution. Therefore, T
nonimmigrants who already accrued 4
years in status might not continue to
hold such status at the time of
application for adjustment of status and
would otherwise be ineligible for
adjustment of status. USCIS is therefore
creating a transition rule to allow these
aliens, if otherwise eligible, to adjust
status if they file a complete application
within 90 days of promulgation of this
rule. New 8 CFR 245.23(a)(2)(ii).

Congress also allowed certain
applicants to apply for adjustment of
status before having accrued 3 years of
continuous physical presence in valid T
nonimmigrant status. Public Law No.
109-162, sec. 803(a)(1)(B) (amending
INA sec. 245(])(1)(A), 8 U.S.C.
1255(1)(1)(A)). This rule revises 8 CFR
214.11(p)(2) to implement the statutory
changes.

Applicants for adjustment of status
under section 245(]) of the Act may
submit an application for employment
authorization (Form I-765, Application
for Employment Authorization, in
accordance with the form instructions)
on the basis of 8 CFR 274a.12(c)(9).

3. Initial Evidence

All applicants for adjustment of status
under section 245(/) of the Act must

submit all required ““initial evidence” or
supporting documentation with the
Form I-485. 8 CFR 103.2(b)(1).
Otherwise, USCIS will deem the
application to be incomplete. If all
required initial evidence is not
submitted with the application or the
evidence does not demonstrate statutory
eligibility, USCIS may deny the
application for lack of initial evidence,
for ineligibility, or for both reasons. In
the alternative, USCIS may request that
the missing initial evidence be
submitted within a specified period of
time. 8 CFR 103.2(b)(8).

a. Evidence That Applicant Was
Admitted in T Nonimmigrant Status

All applicants must submit a copy of
the Form I-797, Notice of Action,
granting T nonimmigrant status, with
the attached Form 1-94 Arrival/
Departure Record, or a copy of the
applicant’s passport with a T
nonimmigrant visa along with a copy of
the Form 1-94 Arrival/Departure Record
evidencing that the principal alien was
admitted into the United States in T
nonimmigrant status. New 8 CFR
245.23(e)(2)(1).

b. Evidence of Continuous Physical
Presence

T-1 nonimmigrant applicants may
present as evidence of continuity of
physical presence in the United States
one or more documents issued by any
governmental or nongovernmental
authority, provided such evidence bears
the name of the applicant, was dated at
the time it was issued, and bears the
signature, seal, or other authenticating
instrument of the authorized
representative of the issuing authority if
the document would normally contain
such indicia. New 8 CFR 245.23(e)(2)(i).
An applicant may use college
transcripts or employment records,
including certification of the filing of
Federal or state income tax returns, to
show that an applicant attended school
or worked in the United States
throughout the requisite continuous
physical presence period. The applicant
may also present documents showing
installment periods, such as a series of
monthly rent receipts or utility bills that
cover the same period, to establish
continuous physical presence during
that period. See generally 8 CFR 245.22.

An applicant need not submit
documentation to show presence on
every single day of the requisite
continuous physical presence period,
but there should be no significant
chronological gaps in documentation.
Any absence from the United States,
even for one day, is significant for
purposes of eligibility because of the
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aggregate 180-day restriction on
absences from the United States.

Furthermore, if an applicant is aware
of documents already contained in his
or her DHS file that establish physical
presence, he or she may merely list
those documents, giving the type and
date of the document. Examples of such
documents include a written copy of a
sworn statement given to a DHS officer,
a document from the law enforcement
agency attesting to the fact that the T—

1 nonimmigrant status holder has
continued to comply with requests for
assistance, the transcript of a formal
hearing, or a Record of Deportable/
Inadmissible Alien, Form 1-213.

To facilitate USCIS’ evaluation of an
applicant’s physical presence in the
United States, this rule provides that an
applicant must submit a copy of his or
her passport (or equivalent travel
document) and documentation
regarding any departure from the United
States and re-entry, including the dates
of departure; time, manner, and place of
return. New 8 CFR 245.23(e)(2)(i).

A signed statement from the T-1
applicant attesting to continuous
physical presence alone will not be
sufficient to establish this eligibility
requirement. New 8 CFR 245.23(e)(2)(i).
If documentation to establish
continuous physical presence is not
available, the applicant must explain
why in an affidavit and provide
additional affidavits from others with
first-hand knowledge who can attest to
the applicant’s continuous physical
presence by specific facts. Id.

This rule further provides that
applicants seeking to meet the
alternative continuous physical
presence requirement at section
245(1)(1)(A) of the Act (less than 3 years
of continuous physical presence while
in T—1 nonimmigrant status if the
investigation or prosecution is
complete) must submit a document
signed by the Attorney General, or his
designee, as an attachment to the Form
1-485, Supplement E, stating that the
investigation or prosecution is
complete. New 8 CFR 245.23(e)(2)(i)(B).

c. Evidence of Admissibility

Applicants who are inadmissible by
reason of a ground not waived in
connection with the prior application
for T nonimmigrant status must file an
application for a waiver of
inadmissibility under section 245(1)(2)
of the Act (Form I-601, Application for
Waiver of Grounds of Excludability)
with the application to adjust status.
New 8 CFR 212.18(a). A separate fee for
Form I-601 or a fee waiver request must
be remitted with the form. This rule
clarifies that Form I-601 is used for this

purpose and that a fee is charged for
waiver of any ground of inadmissibility.
8 CFR 103.7(b)(1).

Applicants who are inadmissible on
security related grounds (INA sec.
212(a)(3), 8 U.S.C. 1182(a)(3)), as
international child abductors (INA sec.
212(a)(10)(C), 8 U.S.C. 1182(a)(10)(C)),
or as former citizens who renounced
citizenship to avoid taxation (INA sec.
212(a)(10)(E), 8 U.S.C. 1182(a)(10)(E)),
are not eligible for waivers of
inadmissibility under section 245(J)(2)
of the Act. New 8 CFR 245.23(c)(1); see
INA sec. 245(1)(2)(B), 8 U.S.C.
1255(1)(2)(B).

USCIS may waive the health-related
(INA sec. 212(a)(1), 8 U.S.C. 1182(a)(1))
and public charge (INA sec. 212(a)(4), 8
U.S.C. 1182(a)(4)) grounds of
inadmissibility if USCIS determines that
a waiver is in the national interest as a
matter of discretion. See INA sec.
245(1)(2)(A). USCIS understands the
waiver of the public charge ground in
light of two other provisions of law,
Pub. L. 106-386, sections 107(b)(1)(A)
and (E), 114 Stat. 1464 (Oct. 28, 2000),
which provide that victims of a severe
form of trafficking in persons who are
over 18 years of age may be certified by
the Secretary of Health and Human
Services (HHS) to receive certain
benefits and services ““‘to the same
extent as an alien who is admitted to the
United States as a refugee.” Victims of
a severe form of trafficking in persons
who are under 18 are also eligible for
services, including cash assistance, to
the same extent as refugees, but they do
not need to be certified by HHS.
Refugees are provided with special
humanitarian benefits because of their
vulnerable circumstances, and are
exempt from virtually every aspect of
the public charge determination.
Congress has recognized that victims of
a severe form of trafficking in persons
are in much the same position as
refugees, and therefore provided
specific authority for DHS to exempt
them from the public charge ground of
inadmissibility when applying for T
nonimmigrant status. See INA sec.
212(d)(13)(A); 8 U.S.C. 1182(d)(13)(A).
However, this statutory exemption does
not apply to adjustment of status.
Consequently, at that stage, applicants
must either demonstrate that they are
not likely to become public charges
under section 212(a)(4) of the Act, 8
U.S.C. 1182(a)(4), or must apply for a
waiver of that ground of inadmissibility
under section 245(1)(2)(A) of the Act, 8
U.S.C. 1255()(2)(A). In evaluating
waiver requests, if an applicant is
receiving or has received public benefits
as a trafficking victim, USCIS will not
consider that fact as conclusive

evidence of the likelihood the applicant
will become a public charge.

USCIS also may waive any other
ground of inadmissibility, but only if
USCIS determines that a waiver is in the
national interest and that the activities
rendering the applicant inadmissible
were caused by or were incident to the
principal alien’s trafficking
victimization. See INA sec. 245(1)(2)(B).
Applicants seeking such a waiver must
establish that the activities rendering
the applicants inadmissible were caused
by or incident to their trafficking
victimization, that it is in the national
interest to waive the ground(s) of
inadmissibility, and that the waiver is
warranted as a matter of discretion. New
8 CFR 212.18(b)(3).

Under section 212(a)(9)(B)(iii) of the
Act, 8 U.S.C. 1182(a)(9), applicants may
be exempted from the unlawful
presence ground of inadmissibility if
they can establish that their
victimization was ““at least one central
reason’’ for their unlawful presence in
the United States. See INA sec.
212(a)(9)(B)({ii)(V), 8 U.S.C.
1182(a)(9)(B)(iii)(V). This rule clarifies
that to be a “‘central reason,” the
victimization need not be the sole
reason for the unlawful presence, but
the nexus between the victimization and
the unlawful presence must be more
than tangential, incidental, or
superficial. New 8 CFR 245.23(c)(3); cf.
Matter of J-B-N- & S-M-, 24 I&N 208, 214
(BIA 2007) (interpreting the “one central
reason’’ standard in the asylum context).
An applicant requesting only an
exemption from section
212(a)(9)(B)(B)(iii)(V) of the Act need
not file a Form I-601. New 8 CFR
245.23(c)(3). The applicant, however,
must submit with his or her Form 1-485
evidence sufficient to demonstrate that
the victimization suffered was a central
reason for the unlawful presence in the
United States. Id.

As discussed below, applicants whose
adjustment of status applications are
denied, including the denial of a request
for exemption from the application of
section 212(a)(9)(B) of the Act, and the
denial of an application for a waiver of
inadmissibility (Form I-601) may
appeal to the USCIS Administrative
Appeals Office (AAO). New 8 CFR
245.23(i).

This rule also clarifies that USCIS
may revoke its approval of a waiver of
inadmissibility. New 8 CFR 212.18(d);
see also 8 CFR 103.5.

d. Evidence of Good Moral Character

Initial evidence of a T—1
nonimmigrant applicant’s good moral
character is the applicant’s affidavit
attesting to his or her good moral
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character, accompanied by a local police
clearance or a state-issued criminal
background check from each locality or
state in the United States in which the
applicant has resided for six or more
months during the requisite period in
T—1 nonimmigrant status. New 8 CFR
245.23(g). If police clearances, criminal
background checks, or similar reports
are not available for some or all
locations, the applicant may include an
explanation and submit other evidence
with his or her affidavit. Id.

A T—1 nonimmigrant applicant who is
under 14 years of age is generally
presumed to be a person of good moral
character and is not required to submit
evidence of good moral character.
However, if USCIS has reason to believe
that an applicant who is under 14 years
of age may lack good moral character,
USCIS may require evidence of good
moral character. Id.

e. Evidence of Assistance in the
Investigation or Prosecution

To meet the “assistance” requirement,
T-1 applicants must submit a document
signed by the Attorney General or his
designee certifying that he or she has
complied with any reasonable requests
for assistance. New 8 CFR 245.23(d),
245(f)(1).

f. Evidence of Extreme Hardship
Involving Unusual and Severe Harm

In lieu of showing continued
compliance with requests for assistance,
T-1 applicants may establish that they
would suffer extreme hardship
involving unusual and severe harm
upon removal from the United States.
Such hardship determinations will be
evaluated on a case-by-case basis, in
accordance with the factors described in
8 CFR 214.11(i). No particular piece of
evidence will guarantee a finding that
extreme hardship involving unusual
and severe harm would result if the
applicant is removed from the United
States. To minimize the burden of
submitting voluminous documentary
evidence and to streamline the
adjudication of the adjustment
application, this rule provides that
where the basis for the hardship claim
represents a continuation of the
hardship claimed in the previously
approved application for T
nonimmigrant status, the applicant need
not re-document the entire hardship
claim, but instead may submit evidence
demonstrating that the previously-
established hardship is ongoing. New 8
CFR 245.23(f)(2). However, in reaching
its decision regarding hardship under
this section, USCIS is not bound by its
previous hardship determination made
under 8 CFR 214.11(i). Id.

4. Additional Requirements for
Derivative Family Members

Derivative family members may apply
for adjustment of status under section
245(])(1) provided the T-1 principal
applicant meets the eligibility
requirements for adjustment of status
and the T—1 principal applicant’s
adjustment application has been
approved, is currently pending, or is
concurrently filed. New 8 CFR
245.23(b).

As with T-1 principal applicants, to
be eligible for adjustment of status
under section 245(]) of the Act,
derivative family members must be
admissible to the United States under
the Act, or otherwise have been granted
a waiver by USCIS of any applicable
ground of inadmissibility, at the time of
examination for adjustment. New 8 CFR
245.23(a)(4), 245.23(b)(4), 245.23(c)(2)
and (3); see INA sec. 245(1)(2), 8 U.S.C.
1255()(2); INA sec. 212(a), 8 U.S.C.
1182(a). Section 245()(2)(B) of the Act
also permits USCIS to waive any ground
of inadmissibility that may be
applicable to a derivative family
member, except for the grounds related
to national security, international child
abduction, and former citizens who
renounced citizenship to avoid taxation.
Such a waiver may be granted if USCIS
determines that it is in the national
interest to do so and that the activities
rendering the derivative family member
inadmissible were caused by or were
incident to the T-1 principal alien’s
victimization. See INA sec. 245(1)(2), 8
U.S.C. 1255(])(2). A waiver application
for a derivative family member will be
adjudicated in accordance with new 8
CFR 212.18.

5. Evidence Relating to Discretion

Consistent with all of the other
adjustment of status provisions, section
245(]) of the Act makes adjustment of
status to that of a lawful permanent
resident a discretionary benefit. To
enable USCIS to determine whether to
exercise discretion favorably, this rule
provides that all T adjustment
applicants have the burden of showing
that discretion should be exercised in
their favor. New 8 CFR 245.23(e)(3).
Generally, favorable factors such as
family ties, hardship, and length of
residence in the United States may be
sufficient to merit a favorable exercise of
administrative discretion. However,
where adverse factors are present, the
applicant will need to offset these
factors by showing sufficient mitigating
equities. This rule permits applicants to
submit information regarding any
mitigating factors they wish to be
considered. Id. Depending on the nature

of an applicant’s adverse factors, the
applicant may be required to clearly
demonstrate that the denial of
adjustment of status would result in
exceptional and extremely unusual
hardship. Moreover, depending on the
gravity of the alien’s adverse factors,
such a showing might still be
insufficient. Id. See Matter of Jean, 23
I&N Dec. 373, 383-384 (A.G. 2002), aff’'d
Jean v. Gonzales, 452 F.3d 392 (5th Cir.
2006). See also Pinentel v. Mukasey, 530
F.3d 321 (5th Cir. 2008); Meija v.
Gonzales, 499 F.3d 991 (9th Cir. 2007).
For example, only the most compelling
positive factors would justify a favorable
exercise of discretion in cases where the
applicant has committed or been
convicted of a serious violent crime, a
crime involving sexual abuse committed
upon a child, or multiple drug-related
crimes, or where there are security- or
terrorism-related concerns. Id.

6. Application and Biometric Services
Fees

The fee for filing an Application to
Register Permanent Residence or Adjust
Status (Form I-485) is listed at 8 CFR
103.7(b). USCIS recognizes that some
applicants for adjustment of status
under section 245(/) of the Act may be
unable to pay the full application fee.
Applicants who are able to show that
they are financially unable to pay the
application fee may submit an
application for a fee waiver as outlined
in 8 CFR 103.7(c). This rule also permits
a fee waiver for the Form I-601 fee. The
decision whether to grant a fee waiver
lies within the sole discretion of USCIS.
Further guidance on fee waivers can be
found on the USCIS Web site currently
at http://www.uscis.gov/feewaiver.

In addition to the filing fee for the
Form I-485 and Form I-601, if
applicable, applicants will have to
submit the established fee for biometric
services, or fee waiver request, for each
person ages 14 through 79 inclusive
with each application. This fee can also
be found at 8 CFR 103.7(b).

C. Traveling While Application for
Adjustment of Status Is Pending

T nonimmigrants applying for
adjustment of status, and who are not in
removal, exclusion, or deportation
proceedings, must follow the generally
applicable rule that an applicant with a
pending adjustment of status
application must obtain advance parole
from USCIS. New 8 CFR 245.23(j); 8
CFR 245.2(a)(4)(ii)(B). Advance parole
can be requested by completing and
filing Form I-131, Application for
Travel Document, in accordance with
the instructions on the form, or any
other appropriate form, before departing
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the United States. Id. If an applicant
fails to acquire advance parole prior to
departure, USCIS will deem the
application for adjustment of status
abandoned as of the moment of
departure from the United States. If the
adjustment of status application of such
an individual is subsequently denied,
he or she will be treated as an applicant
for admission subject to sections 212
and 235 of the Act. Id. Ifa T
nonimmigrant applying for adjustment
of status is in removal, exclusion, or
deportation proceedings, USCIS will
deem the application for adjustment of
status abandoned as of the moment of
the applicant’s departure from the
United States if the applicant failed to
acquire advance parole prior to
departure. New 8 CFR 245.23(i); 8 CFR
245.2(a)(4)({1)(A).

D. Decisions on Applications Under
Section 245(1) of the Act

1. Annual Limitation on the Number of
Adjustments of T-1 Nonimmigrants

USCIS may adjust the status of no
more than 5,000 T-1 principal aliens in
a given fiscal year. See INA sec.
245(1)(4)(A), 8 U.S.C. 1255(])(4)(A). This
numerical limitation does not apply to
spouses, children, parents, and
unmarried siblings in T-2, T-3, T—4,
and T-5 status who seek adjustment of
status as derivatives. See INA sec.
245(1)(4)(B), 8 U.S.C. 1255(])(4)(B).

USCIS will adjudicate applications in
the order in which they are received.
Once the numerical limit has been
reached in a particular fiscal year, all
pending and subsequently received
applications will continue to be
reviewed in the normal process to
determine eligibility. However, USCIS
will not approve adjustment of status
prior to the beginning of the next fiscal
year and not until a number under the
cap becomes available. New 8 CFR
245.23(1)(2). USCIS will place eligible
applicants who are not granted
adjustment of status due solely to the
numerical limit on a waiting list and
notify the applicants of that placement.
Id. Applicants on the waiting list will be
given priority in the following fiscal
year based on the date the application
was properly filed. Id.

2. Decisions on Applications

USCIS will notify an applicant in
writing of its decision on the adjustment
of status and any applicable waiver
application. New 8 CFR 245.23(h). If the
application is approved, USCIS will
issue a notice of approval, instructing
the applicant to go to a local USCIS
office or an Application Support Center
to complete Form I-89, which collects

the necessary information to produce
the Form I-551 (Alien Registration
Receipt Card or “green card”’). The
notice of approval will also inform the
applicant how to obtain temporary
evidence of lawful permanent resident
status. Upon approval of an application
for adjustment of status, USCIS will
record the alien’s admission as a lawful
permanent resident as of the date of
such approval. See INA sec. 245(/)(5), 8
U.S.C. 1255()(5).

If the application for adjustment of
status is denied, the applicant will be
notified in writing of the reasons for the
denial and of the right to appeal the
decision to the USCIS Administrative
Appeals Office. New 8 CFR 245.23(i).
Because derivative family members’
applications are dependent upon
approval of the principal applicant’s
adjustment application, this rule also
provides that denial of the T—1 principal
applicant’s application will result in the
automatic denial of a derivative family
member’s application. Id.

IV. Aliens in U Nonimmigrant Status
Adjusting Status Under Section 245(m)
of the Act

A. Eligibility Requirements for U
Nonimmigrants Seeking Adjustment of
Status

This rule promulgates new 8 CFR
245.24 to list the eligibility
requirements for adjustment of status for
U-1 nonimmigrants and their family
members in lawful U-2, U-3, U—4, and
U-5 nonimmigrant status under section
245(m) of the Act, 8 U.S.C. 1255(m).

1. Admitted as a U Nonimmigrant

All applicants for adjustment of status
under section 245(m) of the Act must
have been lawfully admitted to the
United States in U nonimmigrant status
and must continue to hold such status
at the time of the application. New 8
CFR 245.24(b)(2).

This rule provides a transition rule for
those aliens who accrued 4 years or
more in U interim relief status prior to
promulgation of this rule. Section
214(p)(6) of the Act, 8 U.S.C. 1184(p)(6),
prescribes a maximum duration in U
nonimmigrant status of 4 years, unless
the U nonimmigrant receives a law
enforcement certification stating that the
U nonimmigrant’s presence is necessary
to assist in the investigation or
prosecution. Title 8 CFR 214.14(c)(6)
provides that aliens with U interim
relief status whose Form I-918, Petition
for U Nonimmigrant Status, is approved
will be accorded U nonimmigrant status
as of the date that a request for U
interim relief was initially approved.
Therefore, aliens who already accrued 4

years in U interim relief status might not
continue to hold such status at the time
of application for adjustment of status
and would otherwise be ineligible for
adjustment of status. USCIS is therefore
creating a transition rule to allow these
aliens, if otherwise eligible, to apply to
adjust status within 120 days of
approval of the Form I-918. New 8 CFR
245.24(b)(2)(ii). Recipients of U interim
relief may apply for adjustment of status
after 4 years in U interim relief status if
they have previously filed a complete
Form 1-918. Id. If the Form [-918 is
subsequently approved, USCIS will then
adjudicate the pending adjustment
application. USCIS believes that this
transition rule will allow applicants to
remain eligible to adjust status and will
not penalize those applicants with more
than 4 years in U interim relief status.

2. Physical Presence for Requisite
Period

All applicants for adjustment of status
under section 245(m) of the Act must
have maintained continuous physical
presence in the United States for at least
3 years since the date of admission as
a U nonimmigrant. New 8 CFR
245.24(b)(3); see INA sec. 245(m)(1)(A),
8 U.S.C. 1255(m)(1)(A). Applicants who
have departed from the United States for
any period in excess of 90 days or for
any periods exceeding 180 days in the
aggregate shall not be considered to
have maintained continuous physical
presence. New 8 CFR 245.24(a)(1); see
INA sec. 245(m)(2), 8 U.S.C. 1255(m)(2).
An absence for any period in excess of
90 days or for any periods exceeding
180 days is permissible only if the
excessive absence is necessary to assist
in the investigation or prosecution of
persons in connection with the
qualifying criminal activity or if an
official involved in the investigation or
prosecution certifies that the absence is
otherwise justified. Id. Absences for less
than 90 days at one time or 180 days in
the aggregate will not be deducted from
the requisite continuous physical
presence period required to establish
eligibility for adjustment of status and
will not be deemed an interruption of
the period. Id.

3. Unreasonable Refusal To Assist in the
Investigation or Prosecution

Section 245(m)(1) of the Act, 8 U.S.C.
1255(m)(1), prohibits USCIS from
adjusting the status of an otherwise
eligible U nonimmigrant if the Attorney
General determines, based on
affirmative evidence, that the U
nonimmigrant unreasonably refused to
provide assistance to a Federal, State, or
local criminal investigation or
prosecution. USCIS interprets this
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statutory provision as imposing an
ongoing requirement for U-1
nonimmigrants not to refuse
unreasonably to provide assistance in an
investigation or prosecution. For a
derivative family member of a U-1
nonimmigrant (a U-2, U-3, U—4, or U-
5 nonimmigrant) who was not required
to provide such assistance as a
prerequisite for obtaining U
nonimmigrant status, USCIS interprets
this provision to mean that if the
derivative U-2, U-3, U-4, or U-5
nonimmigrant possessed information
about the qualifying criminal activity on
which the U-1 nonimmigrant petition
was based and was asked to assist in the
investigation or prosecution, the
derivative U nonimmigrant has a
responsibility not to unreasonably
refuse to provide that assistance.

Thus, this rule defines “‘refusal to
provide assistance in a criminal
investigation or prosecution” as the
refusal by the alien to provide assistance
to an official or law enforcement agency
that had responsibility for the
investigation or prosecution of persons
in connection with the qualifying
criminal activity after the alien was
granted U nonimmigrant status. New 8
CFR 245.24(a)(5).

The rule provides that the
determination of whether an alien’s
refusal to provide assistance was
unreasonable will be based on all
available affirmative evidence and take
into account the totality of the
circumstances and such factors as
general law enforcement, prosecutorial,
and judicial practices; the kinds of
assistance asked of other victims of
crimes involving an element of force,
coercion, or fraud; the nature of the
request to the alien for assistance; the
nature of the victimization; the
applicable guidelines for victim and
witness assistance; and the specific
circumstances of the applicant,
including fear, severe trauma (either
mental or physical), and the age and
maturity of the applicant. New 8 CFR
245.24(a)(5).

In order to facilitate implementation
of this statutory requirement, the rule
provides that applicants must submit
evidence that demonstrates whether or
not they received requests for assistance
from an official or law enforcement
agency that had responsibility for the
investigation or prosecution of persons
in connection with the qualifying
criminal activity after the applicants
were granted U nonimmigrant status
and the applicants’ response to such
requests. New 8 CFR 245.24(d)(8);
245.24(e). The applicant is not required
to establish the reasonableness of any
refusals to comply with such requests

for assistance, as it is a matter for the
Attorney General to determine whether
any refusal was unreasonable. However,
it is appropriate and consistent with the
statutory scheme to require the
applicants to describe any requests they
received for law enforcement assistance,
to identify the persons or agencies who
made the requests, and to state how they
responded to such requests. As a general
matter, the alien is in a proper position
to identify such basic facts relating to
whether any such requests for assistance
were made to the alien and how the
alien responded to the requests. This
information is necessary for the
Attorney General to be able to evaluate
whether an alien’s refusal to provide
assistance was unreasonable under the
circumstances. Given the range of
qualifying offenses for the U visa, USCIS
anticipates that the substantial majority
of such crimes will be the subject of
state or local criminal investigations and
prosecutions, rather than cases arising
under federal criminal laws, and, in
addition, that many of the investigations
and prosecutions may already have been
closed (perhaps for several years) by the
time the alien is applying for adjustment
of status, given the requirement that the
alien must be in U nonimmigrant status
for 3 years before applying for
adjustment.

In order to facilitate the adjudication
of U adjustment applications, this rule
provides an option for applicants to
obtain a document signed by an official
or law enforcement agency that had
responsibility for persons in connection
with the investigation or prosecution of
the qualifying criminal activity. New 8
CFR 245.24(e)(1). The document should
affirm that the applicant complied with
(or did not refuse to comply with)
reasonable requests for assistance in the
investigation or prosecution during the
requisite period. Id. Applicants, if they
so choose, may satisfy this evidentiary
requirement by submitting a newly
executed Form I-918, Supplement B, “U
Nonimmigrant Status Certification.”
New 8 CFR 245.24(e)(2). If the alien
does choose to submit such a document
in support of his or her application,
USCIS (with the agreement of DOJ) has
concluded that there would be no need
to refer the application to DOJ absent
extraordinary circumstances. This
option will thus simplify the evidence
aliens are expected to submit in support
of their adjustment applications and
will avoid delays in the adjudicatory
process attributable to the requirement
to refer U adjustment applications to
DOJ.

USCIS is aware that, in some cases, it
may be difficult, if not impossible, for
an applicant to obtain such a document.

Therefore, if an applicant does not
submit such a document, the applicant
may submit an affidavit describing the
applicant’s efforts, if any, to obtain a
newly executed Form 1-918,
Supplement B, or other evidence
describing whether or not the alien
received any request to provide
assistance in a criminal investigation or
prosecution and the alien’s response to
any such request. New 8 CFR
245.24(e)(2). The applicant should
include a description of all instances of
which the applicant is aware in which
the applicant was requested to provide
assistance in the criminal investigation
or prosecution of persons in connection
with the qualifying criminal activity
after the applicant was granted U
nonimmigrant status and how the alien
responded to such requests. Id.
Applicants should also include, when
possible, identifying information about
the law enforcement personnel involved
in the case and any information of
which the applicant is aware about the
status of the criminal investigation or
prosecution, including any charges filed
and the outcome of any criminal
proceedings, or whether the
investigation or prosecution was
dropped and the reasons. Id. Depending
on the circumstances, evidence might
include such documentation as court
documents, police reports, news
articles, copies of reimbursement forms
for travel to and from court, and
affidavits of other witnesses or officials.
If applicable, an applicant also may
choose to provide a more detailed
description of situations where the
applicant declined to comply with
requests for assistance because the
applicant believed that the failure to
comply with such requests for
assistance was reasonable under the
circumstances. Id.

The instructions to the Form I-918,
Supplement B, U Nonimmigrant Status
Certification, require that officials who
sign a Supplement B in support of an
alien’s application for U nonimmigrant
status have an obligation to notify
USCIS if the alien has refused to assist
in the investigation or prosecution of
persons in connection with the
qualifying criminal activity. At any
time, USCIS or DOJ may at its discretion
contact the agency that certified the
Form I-918, Supplement B, or any other
law enforcement authority, for
information concerning an applicant’s
continuing assistance in an
investigation or prosecution. New 8 CFR
245.24(e)(3).

Additionally, in accordance with
procedures determined by DOJ and
DHS, USCIS will refer certain
applications for adjustment of status,



75548

Federal Register/Vol. 73, No. 240/Friday, December 12, 2008/Rules and Regulations

including any affirmative evidence of
applicants’ refusal to provide assistance
in a criminal investigation or
prosecution, to DOJ for a determination
of whether the applicant has
unreasonably refused to comply with a
request for assistance in an investigation
or prosecution. New 8 CFR 245.24(e)(4).
USCIS anticipates referring an
application to DOJ only if a certifying
official or agency has provided evidence
that the alien has refused to provide
such assistance, or if there is other
affirmative evidence in the record
suggesting that the applicant may have
unreasonably refused to provide
assistance to the investigation or
prosecution of persons in connection
with the qualifying criminal activity. In
these instances, USCIS will request that
DOJ determine, based on all available
affirmative evidence, whether the
applicant has unreasonably refused to
comply with a request for assistance.
DOJ will have 90 days to provide a
written determination to USCIS, or
where appropriate, request an extension
of time to provide such a determination.
Id. After such time, USCIS may
adjudicate the application whether or
not DOJ has provided a response. Id.

B. Application Procedures for U
Nonimmigrants Seeking Adjustment of
Status

This rule clarifies that the generally
applicable adjustment of status
provisions in 8 CFR 245.1 and 8 CFR
245.2 do not apply to applications for
adjustment of status under the new 8
CFR 245.24. The adjustment provisions
contained in section 245(m) of the Act,
8 U.S.C. 1255(m), are stand-alone
provisions and not simply a variation of
the general adjustment rules contained
in section 245(a) of the Act, 8 U.S.C.
1255(a). New 8 CFR 245.24(]).

This rule also provides that USCIS
will maintain sole jurisdiction over the
adjudication of applications to adjust
status under section 245(m) of the Act
because the statutory language vests this
authority in the Secretary of Homeland
Security. New 8 CFR 245.24(f).

This rule designates Form 1-485,
Application to Register Permanent
Residence or Adjust Status, as the form
that a U nonimmigrant status holder
must use to request adjustment of status.
New 8 CFR 245.24(d). The instructions
to Form I-485 specify where applicants
must file their application packages.

The rule requires applicants to follow
the instructions on the form for proper
completion and to include the proper
fees or a fee waiver request. New 8 CFR
245.24(d). The rule also instructs
applicants to submit supporting
evidence to establish continuous

physical presence, as well as any
information the applicant would like
USCIS to consider when determining
whether adjustment of status is
warranted as a matter of discretion on
humanitarian grounds or to ensure
family unity, or is otherwise in the
public interest. Id.

1. Evidence That Applicant Was
Admitted in U Nonimmigrant Status

All applicants must submit a copy of
the Form I-797, Notice of Action,
granting U nonimmigrant status, with
the attached Form 1-94 Arrival/
Departure Record, or a copy of the
applicant’s passport with a U
nonimmigrant visa along with a copy of
the Form 1-94 Arrival/Departure Record
evidencing the applicant’s admission
into the United States in U
nonimmigrant status. New 8 CFR
245.24(d).

2. Evidence Relating to Requests for
Assistance in an Investigation or
Prosecution

An application for adjustment of
status under section 245(m) of the Act,
8 U.S.C. 1255(m), may not be approved
where the Attorney General or his
designee determines based on
affirmative evidence that the applicant
unreasonably refused to provide
assistance to an official or law
enforcement agency that had
responsibility for the investigation or
prosecution of persons in connection
with the qualifying criminal activity
after the applicant was granted U
nonimmigrant status. New 8 CFR
245.24(d)(8); 245.24(e).

As discussed above, an applicant can
facilitate the adjudication of the
adjustment application by obtaining a
document signed by an official or law
enforcement agency that had
responsibility for the investigation or
prosecution of persons in connection
with the qualifying criminal activity,
affirming that the applicant complied
with (or did not unreasonably refuse to
comply with) requests for assistance in
the investigation or prosecution during
the requisite period. New 8 CFR
245.24(e)(1). Applicants may satisfy this
option by submitting a newly executed
Form 1-918, Supplement B, “U
Nonimmigrant Status Certification.” Id.

However, if an applicant does not
submit such a document, the applicant
may submit an affidavit describing the
applicant’s efforts, if any, to obtain a
newly executed Form [-918,
Supplement B, or other evidence
describing whether the alien received
any request to provide assistance in a
criminal investigation or prosecution

and the alien’s response to any such
request. New 8 CFR 245.24(e)(2).

3. Evidence of Continuous Physical
Presence

All applicants must submit evidence,
including an affidavit, attesting that
they have accrued 3 years of continuous
physical presence in the United States
since admission in U nonimmigrant
status. New 8 CFR 245.24(d)(9). Such
evidence may include one or more
documents issued by any governmental
or nongovernmental authority, provided
such evidence bears the name of the
applicant, was dated at the time it was
issued, and bears the signature, seal, or
other authenticating instrument of the
authorized representative of the issuing
authority if the document would
normally contain such indicia. An
applicant also may submit college
transcripts or employment records,
including certification of the filing of
Federal or state income tax returns, to
show that he or she attended school or
worked in the United States throughout
the entire 3-year U nonimmigrant status
period. The applicant also may submit
documents showing installment
payments, such as a series of monthly
rent receipts or utility bills that cover
the same 3-year period, to establish
continuous physical presence. See
generally 8 CFR 245.22.

An applicant need not submit
documentation to show presence on
every single day of the 3-year U
nonimmigrant status period, but there
should be no significant chronological
gaps in documentation. Any absence
from the United States, even for one
day, is significant for purposes of
eligibility because of the aggregate 180-
day restriction on absences from the
United States.

If the applicant is aware of documents
already contained in his or her DHS file
that establish physical presence, he or
she need only list those documents,
giving the type and date of the
document. Examples of such documents
might include a written copy of a sworn
statement given to a DHS officer, a
document from a law enforcement
agency attesting to the fact that the U
nonimmigrant has continued to comply
with requests for assistance, the
transcript of a formal hearing, or a
Record of Deportable/Inadmissible
Alien, Form I-213.

To facilitate USCIS’ evaluation of
physical presence in the United States,
applicants must submit documentation
regarding any departure and re-entry,
including a copy of their passport (or
equivalent travel document) with dates
of departure and corresponding time,
manner, and place of return. New 8 CFR
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245.24(d)(5) and (6). Applicants who
were absent from the United States for
any period in excess of 90 days or for
any periods in the aggregate of 180 days
or more must submit a statement from
the investigating or prosecuting agency
certifying that the absences were
necessary to assist in the investigation
or prosecution, or were otherwise
justified. Id. The omission of such
certification will result in denial of the
application.

A signed statement from the applicant
attesting to continuous physical
presence alone will not be sufficient to
establish this eligibility requirement. Id.
If documentation to establish
continuous physical presence is not
available, the applicant must explain
why in an affidavit and provide
additional affidavits from other
individuals with first-hand knowledge
who can attest to the applicant’s
continuous physical presence by
specific facts. Id.

4. Evidence Relating to Admissibility
and Discretion

The only ground of inadmissibility
applicable to U nonimmigrants applying
for adjustment of status under section
245(m) of the Act is section 212(a)(3)(E)
of the Act, 8 U.S.C. 1182(a)(3)(E), which
relates to participants in Nazi
persecution, genocide, or the
commission of any act of torture or
extrajudicial killing. This ground of
inadmissibility is not waivable for
purposes of adjustment of status of U
nonimmigrants. See INA sec. 245(m)(1),
8 U.S.C. 1255(m)(1). Otherwise, U
adjustment applicants are not required
to establish that they are admissible on
any of the grounds set forth in section
212(a) of the Act.

Nevertheless, as with all of the other
adjustment of status provisions, section
245(m) of the Act makes adjustment of
status under that section a discretionary
benefit. To enable USCIS to determine
whether to exercise discretion favorably,
applicants have the burden of showing
that discretion should be exercised in
their favor. New 8 CFR 245.24(d)(11).
Although U adjustment applicants are
not required to establish that they are
admissible, USCIS may take into
account all adverse factors, including
acts that would otherwise render the
applicant inadmissible, in making its
discretionary decision on the
application. Generally, favorable factors
such as family ties, hardship, and length
of residence in the United States may be
sufficient to merit a favorable exercise of
administrative discretion. However,
where adverse factors are present, it will
be necessary for the applicant to offset
these factors by showing sufficient

mitigating factors. This rule permits
applicants to submit information
regarding any mitigating factors they
would like USCIS to consider when
determining whether a favorable
exercise of discretion is appropriate. Id.
Depending on the nature of an
applicant’s adverse factors, the
applicant may be required to
demonstrate clearly that the denial of
adjustment of status would result in
exceptional and extremely unusual
hardship. Moreover, depending on the
gravity of the alien’s adverse factors,
such a showing might still be
insufficient. Id. See Matter of Jean, 23
I&N Dec. 373, 383—-384 (A.G. 2002), aff’'d
Jean v. Gonzales, 452 F.3d 392 (5th Cir.
2006). See also Pinentel v. Mukasey, 530
F.3d 321 (5th Cir. 2008); Meija v.
Gonzales, 499 F.3d 991 (9th Cir. 2007).
For example, only the most compelling
positive factors would justify a favorable
exercise of discretion in cases where the
applicant has committed or been
convicted of a serious violent crime, a
crime involving sexual abuse committed
upon a child, or multiple drug-related
crimes, or where there are security- or
terrorism-related concerns. 8 CFR
245.24(d)(11).

C. Decisions on Adjustment of Status
Applications From U Nonimmigrants

USCIS will give written notice of its
decision on the adjustment of status
application to the applicant. New 8 CFR
245.24(f). If the application is approved,
USCIS will issue a notice of approval
instructing the applicant to go to a local
USCIS office or Application Support
Center to complete Form [-89, which
collects the necessary information to
produce the Form I-551 (Alien
Registration Receipt Card or “green
card”). The notice of approval will also
inform the applicant how to obtain
temporary evidence of lawful
permanent resident status. Upon
approval of an application for
adjustment of status, USCIS will record
the alien’s admission as a lawful
permanent resident as of the date of
such approval. New 8 CFR 245.24(f)(1);
see INA sec. 245(m)(4), 8 U.S.C.
1255(m)(4).

If the application for adjustment of
status is denied, the applicant will be
notified in writing of the reasons for the
denial and of the opportunity to appeal
the decision to the Administrative
Appeals Office (AAO). New 8 CFR
245.24(f)(2). Because section 245(m) of
the Act gives the Secretary of Homeland
Security exclusive authority over
applications for adjustment of status of
U nonimmigrants, such applications
may not be renewed or otherwise filed
before an immigration judge in removal

proceedings. New 8 CFR 245.24(k). The
Attorney General will publish
companion rules amending 8 CFR parts
1240 and 1245.

D. Qualifying Family Members Who
Have Never Held U Nonimmigrant
Status

Section 245(m) of the Act, 8 U.S.C.
1255(m), allows two categories of
qualifying family members of principal
U-1 nonimmigrants to apply for
adjustment of status or an immigrant
visa: (1) Family members in lawful U-
2, U-3, U4, or U-5 nonimmigrant
status; and (2) certain qualifying family
members who have never held U
nonimmigrant status. Because the
procedures for family members in
lawful U status are the same as those for
principal applicants and have already
been discussed above, this section will
only discuss those qualified family
members who have never held U
nonimmigrant status.

1. Eligibility Requirements

After granting adjustment of status to
a U-1 principal applicant, USCIS may
grant lawful permanent resident status
to certain spouses, children, and parents
based upon their relationship to the
principal applicant. See INA sec.
245(m)(3), 8 U.S.C. 1255(m)(3). The
statute allows USCIS to extend these
derivative benefits only if: (1) The
qualifying family member was never
admitted to the United States in U
nonimmigrant status, and (2) it is
established that either the family
member or the U-1 principal applicant
would suffer extreme hardship if the
qualifying family member is not allowed
to remain in or be admitted to the
United States. Id. Because qualifying
family members’ applications are
dependent upon approval of the
principal applicant’s adjustment of
status application, this rule provides
that denial of the U-1 principal
applicant’s application would result in
the automatic denial of a derivative
family member’s application. New 8
CFR 245.24(h)(2)(ii).

This rule establishes a two-stage
application process (described in detail
below) for qualifying family members to
obtain lawful permanent residence.
First, the principal applicant must file
an immigrant petition on behalf of the
qualifying family member. New 8 CFR
245.24(h). Second, if the immigrant
petition is approved, qualifying family
members who are present in the United
States may adjust their status to that of
lawful permanent residents, and
qualifying family members outside the
United States may go to a U.S. embassy



75550

Federal Register/Vol. 73, No. 240/Friday, December 12, 2008/Rules and Regulations

or consulate to obtain their immigrant
visas. Id.

2. Immigrant Petition Process

This rule establishes a new form for
U-1 principal applicants to file on
behalf of qualifying family members:
USCIS Form I-929, ‘“Petition for
Qualifying Family Member of a U-1
Nonimmigrant” (I-929). New 8 CFR
245.24(h)(1). U-1 principals may file
Form I-929 concurrently with, or at any
time after they have filed, their Form
1-485 under section 245(m) of the Act.
This rule provides, however, that a
Form I-929 may not be approved until
the U-1 principal’s application to adjust
status is approved. New 8 CFR
245.24(h)(2).

Form I-929 must be filed with the
applicable fee, or fee waiver request,
and in accordance with the form
instructions. New 8 CFR 245.24(h)(1)(ii).
It must be submitted with evidence
establishing the relationship, such as a
birth or marriage certificate. New 8 CFR
245.24(h)(1)(iii). If primary evidence is
not available, secondary evidence or
affidavits may be submitted in
accordance with 8 CFR 103.2(b)(2).

Section 245(m)(3) of the Act, 8 U.S.C.
1255(m)(3), requires the Secretary to
determine whether the U-1 principal or
a qualifying family member would
suffer extreme hardship if the family
member is not allowed to remain in or
join the U-1 principal in the United
States. This rule, therefore, requires
Form I-929 to be submitted with
evidence establishing that the qualifying
family member, or the principal U-1
alien, would suffer extreme hardship as
described in new 8 CFR 245.24(h)(1)(iv)
(to the extent the factors listed are
applicable). USCIS will consider all
credible relevant evidence of extreme
hardship and will evaluate each
application on a case-by-case basis in
accordance with the factors outlined in
new 8 CFR 245.24(h)(1)(iv). The
decision that an applicant has met his
or her burden of demonstrating extreme
hardship is a matter of discretion. No
particular piece of evidence will
guarantee a finding that extreme
hardship would result if the applicant’s
family members were not allowed to
enter or remain in the United States.

As discussed above, U adjustment
applicants are not required to establish
that they are admissible on any of the
grounds set forth in section 212(a) of the
Act, 8 U.S.C. 1182(a), other than on
section 212(a)(3)(E) of the Act (relating
to participants in Nazi persecution,
genocide, or the commission of any act
of torture or extrajudicial killing), and
the companion restrictions set forth in
sections 245(a) and (c) of the Act, 8

U.S.C. 1255(a) and (c), do not apply to
applicants for lawful permanent
residence under section 245(m).
Nevertheless, approval of adjustment of
status under that section is a
discretionary determination of the
Secretary. Consequently, this rule
provides that the qualifying family
member has the burden of showing that
discretion should be exercised in his or
her favor. Although U adjustment
applicants are not required to establish
that they are admissible on any of the
grounds set forth in section 212(a) of the
Act except under section 212(a)(3)(E) of
the Act, USCIS may take into account
all adverse factors, including acts that
would otherwise render the applicant
inadmissible, in making its
discretionary decision on the
application. Generally, favorable factors
such as family ties, hardship, and length
of residence in the United States may be
sufficient to merit a favorable exercise of
administrative discretion. However,
where adverse factors are present, the
applicant must offset these factors by
showing sufficient mitigating equities.
This rule permits applicants to submit
information regarding any mitigating
factors they would like USCIS to
consider when determining whether a
favorable exercise of discretion is
appropriate. New 8 CFR 245.24(h).
Depending on the nature of an
applicant’s adverse factors, the
applicant may be required to clearly
demonstrate that the denial of
adjustment of status would result in
exceptional and extremely unusual
hardship. Moreover, depending on the
gravity of the alien’s adverse factors,
such a showing might still be
insufficient. Id. See Matter of Jean, 23
I&N Dec. 373, 383—-384 (A.G. 2002), aff’d
Jean v. Gonzales, 452 F.3d 392 (5th Cir.
2006). See also Pinentel v. Mukasey, 530
F.3d 321 (5th Cir. 2008); Meija v.
Gonzales, 499 F.3d 991 (9th Cir. 2007).
For example, only the most compelling
positive factors would justify a favorable
exercise of discretion in cases where the
applicant has committed or been
convicted of a serious violent crime, a
crime involving sexual abuse committed
upon a child, or multiple drug-related
crimes, or where there are security- or
terrorism-related concerns. Id.

This rule provides that USCIS will
provide written notice of its decision on
the Form 1-929 to the applicant. New 8
CFR 245.24(h)(2). If USCIS denies the
Form [-929, the applicant will be
notified in writing of the reasons for the
denial and of the opportunity to appeal
the decision to the USCIS
Administrative Appeals Office. New 8
CFR 245.24(h)(2)(ii).

Upon approval of a Form 1-929 for a
qualifying family member who is
outside of the United States, USCIS will
forward the notice of approval either to
the Department of State’s National Visa
Center so the applicant can apply to the
consular post for an immigrant visa, or
to the appropriate port of entry for a visa
exempt alien. New 8 CFR
245.24(h)(2)(1)(A). Those family
members issued immigrant visas under
section 245(m)(3) of the Act, 8 U.S.C.
1255(m)(3), must still establish
admissibility before a U.S. Customs and
Border Protection (CBP) officer when
applying for admission to the United
States at a port of entry. Once a Form
1-929 is approved for a qualifying
family member who is in the United
States, the family member becomes
eligible to apply for adjustment of
status.

3. Adjustment of Status for Qualifying
Family Members Who Never Held U
Nonimmigrant Status

This rule allows a U-1 principal to
file the Form I-929 for qualifying family
members either concurrently with or at
a later date than their Form 1-485
application for adjustment of status.
Form I-485 must be filed with the
appropriate fee or fee waiver request
and in accordance with the form
instructions. Upon approval of a Form
1-485, USCIS will issue a notice of
approval, instructing the applicant to go
to a local USCIS office or Application
Support Center to complete Form 1-89,
which collects the necessary
information to produce the Form I-551.
The notice of approval also will inform
the applicant how to obtain temporary
evidence of lawful permanent resident
status. USCIS will record the alien’s
admission for lawful permanent
residence as of the date of such
approval. New 8 CFR 245.24(i)(2)(i).

If either the Form 1-929 or the Form
1-485 is denied, USCIS will notify the
applicant in writing of the reasons for
the denial and of the opportunity to
appeal the decision to the USCIS
Administrative Appeals Office. New 8
CFR 245.24(i)(2)(ii). Because qualifying
family members’ applications depend
on approval of the principal applicant’s
adjustment application, this rule also
provides that denial of the U-1
principal applicant’s application will
result in the automatic denial of a
qualifying family member’s application.

4. Fee To Be Charged for Form 1-929,
Petition for Qualifying Family Member
of a U-1 Nonimmigrant

USCIS is proposing to charge a fee to
recover the costs incurred to adjudicate
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the petitions for qualifying family
members of U-1 nonimmigrants. USCIS
is authorized by law to recover the full
cost of processing every Form 1-929.
However, the resources required to
deliver this benefit are difficult to
estimate due to the small number of
potential applicants and the differing
level of complexity involved in the
determination of each application.

To determine a reasonable fee, USCIS
reviewed the requirements of other
programs that provide special benefits
to the same or similar user populations
as the new Form [-929. Information on
other forms, such as the quantity of
information that must be researched,
collected, completed, submitted, and
analyzed were used as an indication of
the resources expended by USCIS to
deliver the benefit. Those indicators
were compared with that of the Form
1-929 to arrive at a fee for the Form
1-929.

The reasonable fee for USCIS to
charge a petitioner for adjudication of a
Form 1-929 was calculated using several
methods. For ease of administration,
USCIS has decided to charge the same
fee for each Form 1-929. The one fee
policy will be revisited if inequities to
certain groups are noted. The analysis
indicated that USCIS should collect a
fee of $215 for each Form I-929
adjudication. A copy of the detailed fee
determination is available from USCIS
upon request. USCIS recognizes that
some applicants for adjustment of status
may be unable to pay the full
application fee. Applicants who are
financially unable to pay the application
fee may submit an application for a fee
waiver, as outlined in 8 CFR 103.7(c).
The granting of a fee waiver will be at
the sole discretion of USCIS. Further
guidance on USCIS fee waivers can be
found on the USCIS Web site currently
at http://www.uscis.gov/feewaiver.

E. Traveling While Application for
Adjustment of Status Is Pending

U nonimmigrants who are applying
for adjustment of status, and who are
not under exclusion, deportation, or
removal proceedings, must follow the
generally applicable rule that an
applicant with a pending adjustment of
status application must obtain advance
parole from USCIS. 8 CFR
245.2(a)(4)(ii)(B). Advance parole can be
requested by completing and filing
Form I-131, Application for Travel
Document, in accordance with the
instructions on the form, or any other
appropriate form, before departing the
United States. New 8 CFR 245.24(j),
245.2(a)(4)(ii)(B). If such an applicant
fails to acquire advance parole prior to
departure, USCIS will deem the

application for adjustment of status
abandoned as of the moment of
departure from the United States. If the
adjustment of status application of such
an individual is subsequently denied,
he or she will be treated as an applicant
for admission subject to sections 212
and 235 of the Act, 8 U.S.C. 1182, 1225.
Id. If a U nonimmigrant applying for
adjustment of status is under exclusion,
deportation, or removal proceedings,
USCIS will deem the application for
adjustment of status abandoned as of the
moment of the applicant’s departure
from the United States if the applicant
failed to acquire advance parole prior to
departure. New 8 CFR 245.24(j),
245.2(a)(4)(ii)(A).

F. Employment Authorization While
Adjustment of Status Application Is
Pending

Applicants for adjustment of status
under section 245(m) of the Act may
apply for employment authorization on
the basis of 8 CFR 274a.12(c)(9).
Applicants must submit a Form I-765,
Application for Employment
Authorization, in accordance with the
form instructions.

G. Application and Biometric Services

As stated above, section 286(m) of the
Act, 8 U.S.C. 1356(m), requires that
USCIS collect fees to recover the cost of
providing certain immigration and
naturalization benefits.

The required fee for filing an
Application to Register Permanent
Residence or Adjust Status (Form 1-485)
is listed at 8 CFR 103.7(b). USCIS
recognizes that some applicants for
adjustment of status may be unable to
pay the full application fee. Applicants
who are financially unable to pay the
application fee may submit an
application for a fee waiver as outlined
in 8 CFR 103.7(c). The decision whether
to grant a fee waiver lies within the sole
discretion of USCIS. Further guidance
on fee waivers can be found on the
USCIS Web site currently at http://
www.uscis.gov/graphics/formsfee/
forms/index.htm.

In addition to the filing fee for the
Form 1-485, applicants must submit the
established fee for biometric services, or
a fee waiver request, for each person age
14 through 79 inclusive. New 8 CFR
245.24(d)(3). This fee can also be found
at 8 CFR 103.7(b).

V. Regulatory Requirements
A. Administrative Procedure Act

USCIS has determined that delaying
the effect of this rule during the period
of public comment would be
impracticable and contrary to the public

interest. This rule is being published as
an interim final rule and is effective 30
days after publication. USCIS invites
comments and will address those
comments in the final rule.

If the implementation of the
provisions of this rule were delayed
pending public comments, many aliens
could be required to depart the United
States because of the automatic
termination of their nonimmigrant
status even though they would become
eligible for adjustment of status upon
promulgation of this rule.

An interim rule, New Classification
for Victims of Severe Forms of
Trafficking in Persons; Eligibility for
“T”” Nonimmigrant Status, provided for
T nonimmigrant status. 67 FR 4784 (Jan.
31, 2002). As stated above,a T
nonimmigrant’s failure to timely apply
for adjustment of status will result in
termination of that T status at the end
of that 4-year period unless the T status
is extended because law enforcement
certifies that the presence of the alien in
the United States is necessary to assist
in an investigation or prosecution. See
INA sec. 214(0)(7)(B), 8 U.S.C. 1184
(0)(7)(B). Currently, approximately 330
principal T-1 nonimmigrants have been
in T nonimmigrant status for more than
3 years and therefore are eligible to
apply for adjustment of status under this
rule immediately upon its effective date.
There is a risk that the 4-year limitation
for T nonimmigrant status will run out
for these aliens, resulting in termination
of T nonimmigrant status. Therefore,
USCIS has determined that this rule
needs to become effective as soon as
possible to ensure that these aliens can
apply for adjustment of status and avoid
falling out of lawful immigration status.

Likewise, U nonimmigrants may
apply for adjustment of status after they
have been in lawful U nonimmigrant
status for at least 3 years. See INA
sections 101(a)(15)(U), 214(p), and
245(m); 8 U.S.C. 1101(a)(15)(U),
1184(p), and 1255(m). The interim final
rule implementing U nonimmigrant
classification was recently published. 72
FR 53014 (Sept. 17, 2007). AU
nonimmigrant is eligible to apply for
adjustment of status if the alien was
admitted in either U-1, U-2, U-3, U4,
or U-5 nonimmigrant status and has
continuous physical presence for at
least 3 years. New 8 CFR 245.24.
Currently, there are approximately 5,000
aliens who were granted interim
benefits before they could apply for U
nonimmigrant status. These aliens were
deemed prima facie eligible for U
nonimmigrant status prior to
publication of the regulations for U
nonimmigrant status. The U-visa rule
provides that the time spent in interim
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relief will count toward the 3 years of
physical presence required for
adjustment of status purposes, 8 CFR
214.14(a)(13), and U nonimmigrant
status will be granted as of the date that
a request for U interim relief was
initially approved, 8 CFR 214.14(c)(6).
USCIS estimates that 2,100 of the 5,412
aliens currently granted interim benefits
pending publication of the U
nonimmigrant regulations will have
been in the United States for 3 years
when this rule is published. Therefore,
a similar problem exists for those
granted U nonimmigrant status as with
T nonimmigrants if the effective date of
this rule is delayed pending public
notice and comment.

B. Regulatory Flexibility Act

DHS has reviewed this rule in
accordance with the Regulatory
Flexibility Act, 5 U.S.C. 605(b), and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small entities
because of the following factors. The
rule applies to individuals, not small
entities, and allows certain aliens who
are victims of severe forms of trafficking
in persons or victims of crimes listed in
section 101(a)(15)(U) of the Act to adjust
their status to lawful permanent
residents; it has no effect on small
entities as that term is defined in 5
U.S.C. 601(6).

C. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

D. Small Business Regulatory
Enforcement Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of U.S.-based companies
to compete with foreign-based
companies in domestic and export
markets.

E. Executive Order 12866 (Regulatory
Planning and Review)

This rulemaking is a “significant”
regulatory action under Executive Order
12866. As required by section 6(a)(3)(C)
of the Executive Order, USCIS prepared
an assessment of the benefits and costs
anticipated to occur as a result of this
rule for the Office of Management and
Budget.

The VT'VPA was intended to combat
trafficking in persons with preventative
measures, prosecution of traffickers, and
protection of victims. USCIS adjudicates
applications for immigration benefits
filed by victims of a severe form of
trafficking in persons and other
specified crimes. According to findings
from the National Crime Victimization
Survey, in 2005, U.S. residents age 12 or
older experienced approximately 23
million crimes; 22% (5.2 million) were
crimes of violence. For every 1,000
persons age 12 or older, there occurred:
1 rape or sexual assault, 1 assault with
injury, and 3 robberies. However, only
49.9 percent of all violent crimes are
reported to police.2 Aliens, especially
those without legal immigration status,
are often reluctant to help in the
investigation or prosecution of those
crimes. And, while there is no specific
data on alien victims of crime,
demographic statistics indicate that
aliens may be victimized at even higher
rates than citizens. For example, in
2005, persons in households with an
annual income under $7,500
experienced higher rates of robbery and
assault than persons in households with
higher income levels. In addition,
Hispanics were victims of overall
violence at a rate higher than non-
Hispanics, making up 15% of all violent
crime victims, but only 13% of the
population. U visas are intended, in
part, to help overcome this reluctance to
aid in law enforcement.

As of May 2004, the U.S. Government
estimated that 14,500 to 17,500 people
are trafficked annually into the United
States and 600,000 to 800,000 are
trafficked globally. Also, 80 percent of
trafficking victims are female, 70
percent of those are trafficked for
commercial sex, and most victims
trafficked to the U.S. come from East
Asia and the Pacific.

1. Economic Impacts—Fees

This rule and the VTVPA, as
amended, are intended to enhance the
ability of law enforcement and to
advance humanitarian goals. The main
benefits of a rule change imposed by

21U.S. Department of Justice, Office of Justice
Programs, Bureau of Justice Statistics, Criminal
Victimization, http://www.ojp.gov/bjs/cvictgen.htm.

Congress to address such concerns tend
to be intangible. Nonetheless, DHS has
assessed both the costs and benefits of
this rule and they are as follows:

USCIS uses fees to fund the cost of
processing applications and associated
support benefits, providing benefits to
asylum and refugee applicants, and
providing benefits to other immigrants
at no charge. The fees to be collected as
a result of this rule will be
approximately $2,955,880 in the first
year after this rule is published,
$1,932,880 in the second year, and
average about $32,472,880 per year in
the third and subsequent years. To
estimate the new fee collections to be
generated by this rule, USCIS estimated
the fees to be collected for new
applications for adjustment of status
from T and U nonimmigrants and their
eligible family members. After that, we
estimated fees from associated
applications that are required such as
biometrics, and others that are likely to
occur in direct connection with
applications for adjustment, such as
employment authorization or travel
authorization.

T adjustment. Currently, there are 787
persons with T nonimmigrant status as
principals (T—1) and 682 in the United
States who are derivatives (relatives) of
the principal (T-2, T-3, T—4, T-5), for
a total of 1,469 persons with T visas.

Primary T-1. Approximately 330 T-1
nonimmigrants have been in such status
for 3 years and are therefore eligible to
apply for adjustment of status to that of
a lawful permanent resident under this
rule. Thus, at least those 330 T—1
nonimmigrants are expected to apply for
adjustment of status in the year after
this rule takes effect. The fee for Form
[-485 is $930.3 Thus, an estimated
annual fee collection of $306,900 for
adjustment for T status for primary T
nonimmigrants will result directly from
this rule. The numbers of applications
and fees collected are expected to be
similar in future years.

Derivatives. Of the 682 derivatives of
the principal (T-2, T-3, T-4, T-5
nonimmigrants), it is estimated that 286
have been in the country for 3 years or
more, using the same ratio of T—1
nonimmigrants who have been in the
U.S. for 3 years (330 of 787, or 42%). As
a result, 286 primary T—1 derivatives are
eligible and will apply for adjustment of
status under this rule. This would result
in fees collected from applications for
adjustment of status for T—1 derivative
nonimmigrants of $265,980 in the first

3Children under 14 applying with a parent must
pay $600 and the fee is waivable for certain
applicants, but for this analysis, no adjustments are
made in this analysis for any fee waivers or reduced
fees for children under 14.
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year this interim rule is effective (286 x
$930 Form [-485 fee). This figure is
expected to be similar in future years.

U-adjustment (U-1). In the supporting
documents for the rule ‘“New
Classification for Victims of Criminal
Activity; Eligibility for ‘U’
Nonimmigrant Status” (‘“U-visa rule”),
USCIS estimated that approximately
12,000 people will apply for U
nonimmigrant status in the first year
after that rule is effective. However, no
more than 10,000 principal aliens may
be granted U nonimmigrant status in a
given fiscal year (October 1 through
September 30). For the purposes of this
rule and this accompanying analysis,
USCIS estimates that the 10,000 cap will
be reached each year. USCIS also
estimates that every U nonimmigrant
will apply for adjustment of status as
soon as he or she can, if they can and
if still in the country, following
publication of this interim rule. Thus,
USCIS expects that 10,000 aliens will be
eligible to apply for adjustment of status
after they have been in U status for 3
years. USCIS estimates that each such
U-1 nonimmigrant will apply and
submit Form I-485, and the prescribed
fee, although most U adjustments will
not occur until 3 years after the U-visa
rule was effective. In year 3, therefore,
additional fees expected to be collected
by USCIS under this rule are $9,300,000
($930 fee for form I-485 x 10,000).
Results are expected to be similar in
subsequent years.

Interim relief. Approximately 5,412
people were granted deferred action and
work authorization benefits by USCIS
based on a determination that they were
prima facie eligible for U nonimmigrant
status prior to publication of the
regulations for U status. The U-visa rule
provides that the time spent in interim
relief will be counted toward the 3-year
physical presence required for
adjustment of status. Of those 5,412
people, USCIS estimates that 2,100 will
have been continuously present for 3
years when this rule is published; 1,000
more will qualify in year 2 of this rule
being effective. This will result in fee
income from petitions for U adjustments
of $1,953,000 (2,100 x $930) in year 1,
and $930,000 in year 2. The additional
1,312 will qualify in future years.

Derivatives (U-2). The 10,000 per
fiscal year limitation does not apply to
spouses, children, parents, and
unmarried siblings who are
accompanying or following to join the
principal alien victim. Thus, it is
estimated that relatives of U
nonimmigrants will apply for
adjustment of status approximately 3
years following the effective date of
their approval for U nonimmigrant

status. USCIS estimates that each U
nonimmigrant will bring an average of
about two family members to the United
States and that those family members
will want to adjust their status when
they are eligible. The fee income
generated by the resulting 20,000
applicants each remitting a fee of $930
results in fee income of $18,600,000 in
year 3 after the rule becomes effective,
and thereafter.

Family members who are not U
nonimmigrants—“Qualifying Family
Members.” New Form 1-929, Petition for
Qualifying Family Member of a U-1
nonimmigrant, will be used by U
nonimmigrants to request derivative
benefits for qualifying family members
who never held U nonimmigrant status.
U nonimmigrants may also petition for
derivative status on behalf of resident
family members by submitting a Form
1-918, Supplement A, “Petition for
Qualifying Family Member of U-1
Recipient,” for each qualifying family
member either at the same time or after
filing his or her own Form 1-918. To
apply for adjustment, U nonimmigrants
must submit Form 1-485. For those
family members in the United States
who have never had U nonimmigrant
status, the U nonimmigrant may apply
for adjustment for those family members
by submitting Form 1-929, after or
concurrently with their own request for
adjustment of status submitted on Form
1-485 with both fees, plus the biometric
services fee or fee waiver requests.

Family members never admitted to
the United States. Qualifying family
members who are present in the United
States may apply for immigrant visas on
behalf of qualifying family members
outside the United States. If the Form
1-929 is approved for such family
members, the family members may go to
a U.S. embassy or consulate to obtain
their immigrant visa. USCIS estimates
that 20,000 people will apply for
derivative U visas annually as
nonresidents, because the principal can
apply to bring a family member to the
United States as soon as the principal
applies for a U nonimmigrant visa. It is
logical that many aliens will do that on
their initial Forms I-918 rather than
wait until they apply for a visa or seek
to bring them to the United States after
they apply for adjustment of status.
Thus, it is estimated that only 2,000 of
the 20,000 people who will apply for U
visas will have family members who
apply for this benefit, and that they will
only apply for an average of one family
member each. Consequently, the new
Form 1-929, “Petition for Qualifying
Family Member of a U-1
Nonimmigrant,” will result in
additional fee collections of about

$430,000 per year, beginning in the first
year that this rule is in effect, and
continuing consistently thereafter.

Employment authorization. USCIS
charges no additional fee for an
employment authorization request by an
applicant who has paid the 1-485 fee.
Thus, no fee income is estimated from
primary or secondary T or U
nonimmigrants applying for adjustment
of status under this rule for employment
authorizations.

Travel document. USCIS charges no
fee for an I-131 filed by an applicant
who has paid the Form 1-485
application fee. Therefore, an I-131 fee
will only be charged to U derivatives
who will be submitting the new Form I-
929 without a concurrent Form 1-485.
However, very few applicants are
expected to do so. Thus, no fee income
is estimated from Form I-131 as a result
of this rule.

Biometric services fees. USCIS will
collect a fee for biometrics services for
adjustment applications from T and U
nonimmigrants and their derivative
family members. For the purposes of
this analysis it is assumed that all of the
31,000 estimated applications submitted
per year under this rule will have to
submit biometrics. Also, all of the 2,000
estimated annual Forms [-929 are
estimated to require the collection of
biometrics and payment of the
applicable fee. The USCIS biometrics
services fee is $80. The resultant fee
income will be $2,480,000.

Waiver of grounds of inadmissibility.
T nonimmigrants who apply for
adjustment of status may need an
inadmissibility waiver before they may
be granted adjustment of status. As a
result, such applicants must submit
Form I-601, Application for Waiver of
Grounds of Inadmissibility, and pay the
applicable $545 fee or request a fee
waiver as outlined in 8 CFR 103.7(c).
USCIS estimates that this requirement
will apply to about 2,000
nonimmigrants who apply for
adjustment of status. Therefore, this will
result in additional fee collections per
year of $1,090,000.

2. Benefits

The benefits of this rule stem mainly
from an understanding of the problems
that this rule and the underlying
statutes are intended to address.

Trafficking. The U.S. government has
condemned human trafficking as an
affront to human dignity and a heinous
crime. By authorizing adjustment of
status for T and U nonimmigrants and
their eligible family members, this rule
is another step in the U.S. government’s
efforts to combat human trafficking in
the United States. Recent cases point
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out the magnitude of human trafficking,
efforts of law enforcement to combat the
problem, the personal toll it can take on
its victims, and the real need to address
the problem:

¢ In January 2008, Jimmie Lee Jones
was sentenced to serve 15 years on
federal charges of conspiring to engage
in sex trafficking and transporting
young women across state lines for
purposes of prostitution. Jones
conspired to force six victims, including
two juveniles, to engage in commercial
sex acts through force, fraud and
coercion. He lured and recruited the
minor and adult victims into
prostitution with promises of legitimate
modeling or exotic dancing work and
used physical violence, threats of
violence, deception, and other forms of
coercion to compel the victims to work
as prostitutes.

¢ In 2005 in New Jersey, at least 30
girls and young women—some as young
as 14—were smuggled from Honduras to
Hudson County, where they were forced
into virtual slavery in bars and beaten
if they tried to leave. On July 21, 2005,
ten members of this smuggling ring were
indicted. Subsequently, 3 traffickers
were sentenced to the maximum
sentence, 3 more traffickers have
entered guilty pleas and are awaiting
sentencing and four more are awaiting
trial in Honduras.

¢ In January 2004, Juan Carlos Soto
was sentenced to 23 years in prison for
smuggling women from Honduras and
El Salvador into the U.S., and forcing
them to stay in his so-called “‘safe
houses” until they had “worked off”
their debt to him. During the day, these
women were forced to perform domestic
work, while at night they were
repeatedly raped and forced to provide
sexual services.

e In the largest trafficking case in U.S.
history, Kil Soo Lee ran the Daewoosa
garment factory in American Samoa.
The government charged that Kil
brought over 250 Vietnamese and
Chinese nationals into American Samoa,
mostly young women, to work as sewing
machine operators. Victims were held
for up to two years and forced to work
through extreme food deprivation,
beatings, and physical restraint. The
victims were held in barracks on a
guarded company compound,
threatened with confiscation of their
passports, deportation, economic
bankruptcy, severe economic hardship
to family members, false arrest, and
other consequences. On February 21,
2003, Kil was convicted of numerous
federal criminal violations, including
involuntary servitude, and was later
sentenced to 40 years in prison.

e In 1997, the New York City Police
Department unearthed an immigrant
smuggling scheme involving as many as
62 deaf-mute Mexican immigrants who
had been persuaded to come to the
United States with promises of jobs.
These immigrants were forced to beg on
the streets of New York City for eighteen
hours a day, seven days a week and
meet a $600 per week quota. They were
subjected to beatings, electrocution,
mental abuse, and sexual molestation.

e In 1995, El Monte, California police
raided a garment factory and discovered
72 Thai nationals who had been lured
to the United States with promises of
employment, forced to work in a
garment shop up to eighteen hours a
day, seven days a week, and were paid
less than sixty cents an hour. The
owners restrained them by threats and
physical violence.

Moreover, human trafficking is often
intertwined with other illicit activities
such as fraud, extortion, racketeering,
money laundering, bribery of public
officials, drug trafficking, document
forgery, and gambling.

Authorizing adjustment of status for
such victims uses USCIS benefits as part
of a collaborative federal effort
incorporating immigration status issues,
which are often at the forefront of a
victim’s concern. The VI'VPA, as
amended, takes a victim-centered
approach to addressing trafficking.
Trafficking victims are often reluctant to
testify due to fear of reprisals against
themselves or their family members, or
fear of removal from the United States
to countries where they can face
additional hardships, retribution, or
alienation. Additionally, trafficking
victims not familiar with their rights
may be afraid to report their abusers for
fear of their own detention, prosecution,
or deportation. This effort is coupled
with additional state and federal
criminal laws, government benefits,
services, and protections for victims.

By passing the VTVPA, and
subsequent amendments thereto,
Congress recognized that victims of
severe trafficking should be protected if
they assist in prosecution of the
traffickers, rather than be punished and
deported for unlawful entry, or
unauthorized employment. The
protections provided by this law
address the lack of legal rights,
protection, and access to the legal
system because of the illegal presence of
trafficking victims.

Violent crime. Congress created the U
nonimmigrant status (“U visa”) to
provide immigration protection to crime
victims who assist in the investigation
and prosecution of those crimes.
Although there are no specific data on

alien crime victims, statistics
maintained by DOJ have shown that
aliens, especially those aliens without
legal status, are often reluctant to help
in the investigation or prosecution of
crimes. U visas are intended to help
overcome this reluctance and aid law
enforcement accordingly.

3. Costs

Government costs. This rule requires
no outlays of congressionally-
appropriated funds. The requirements of
this rule and the associated benefits are
funded by fees collected from persons
requesting these benefits. The fees are
deposited into the Immigration
Examinations Fee Account. These fees
are used to fund the full cost of
processing immigration and
naturalization benefit applications and
petitions, biometric services, and
associated support services.

Paperwork costs. The T nonimmigrant
adjustment of status provisions of this
rule will increase the information
collection burden hours imposed on the
public. First, as indicated above, USCIS
estimates that 31,000 adjustment
applications will be received per year.
USCIS estimates that each applicant
will need an average of 7.25 hours to
complete and submit the information
required under this rule. Thus, the
public burden (in hours) will increase
by approximately 224,750 burden hours
as a result of the additional Forms I-485
that will be submitted as a result of this
rule.

By adding the new Form 1-929, the U
nonimmigrant adjustment of status
provisions are estimated to add an
estimated 2,000 applicants per year to
the burden currently required for the U
visa program. USCIS estimates that it
will require an average of one hour per
applicant to complete and submit the
information required under this rule.
Thus, the public burden (in hours) will
increase by approximately 2,000 burden
hours as a result of the additional Forms
[-929 that will be submitted as a result
of this rule.

USCIS estimates that 13,000 U-2
nonimmigrants will apply for
employment authorization by
submitting Form I-765. The public
reporting burden for this form is
estimated to average 3 hours and 25
minutes per response. Thus, the public
burden will increase by approximately
44,417 hours as a result of the
additional Forms I-765 that will be
submitted as a result of this rule.

USCIS estimates that it also will
receive about 2,970 requests per year for
advance parole, on average, beginning
in the third year following the effective
date of this rule that would not be
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received otherwise. The public
reporting burden for Form 1-131 is
estimated to average 55 minutes per
application. Thus, the public burden
will increase by approximately 2,723
burden hours as a result of the
additional Forms I-131 that will be
submitted as a result of this rule.

For the estimate of the per hour cost
of time spent on the forms resulting
from this rule, USCIS used the hourly
wage from the Bureau of Labor
Statistics, Employment Cost Trends,
Private Industry, All Workers, Wages
and Salaries, Cost of Compensation
(Cost per hour worked), Third Quarter,
2006. That figure is $18.04 per hour.
Thus, the paperwork burden that this
rule adds on the public is estimated to
cost respondents $4,940,976 in time
spent on preparing and submitting the
required information [$18.04 x 273,890
(224,750 + 2,000 + 44,417 + 2,723)].

4. Analysis of Alternatives

Some alternatives exist as cost-
effective means for administering the T
and U nonimmigrant adjustment
provisions from the standpoint of
government outlays and burden on
applicants. However, many alternatives
are not realistic if USCIS is to achieve
its legislative mandate and when
considered in the interest of consistency
with how the current T and U
nonimmigrant programs are
administered.

T nonimmigrant adjustment of status:
No more than 5,000 T—1 principal aliens
may have their status adjusted to that of
a lawful permanent resident in a given
fiscal year (October 1 through
September 30). This numerical
limitation does not apply to relatives in
derivative status who seek adjustment of
status. Therefore, the potential exists
that the number of approvable petitions
per fiscal year will exceed the numerical
limit (i.e., cap). However, USCIS has not
come close to reaching the cap in all of
the fiscal years combined since the T
nonimmigrant rule was promulgated 4.5
years ago. Since that time, only 787
aliens have been granted principal T—1
nonimmigrant status. Thus, it is
unlikely that the numerical cap will be
reached in any fiscal year in the near
future.

USCIS did not consider alternatives to
handling applications for adjustment of
status. Ease of administration dictates
that adjustment of status applications
from T nonimmigrants would be best
handled on a first in, first out basis,
because that is the way applications for
T status are currently handled. If
petitions are received after the limit is
reached, they will be reviewed to
determine whether they are approvable

but for the numerical cap. Approvable
petitions reviewed after the numerical
cap has been reached will be placed on
a waiting list, and written notice will be
sent to the petitioners. Priority on the
waiting list will be based upon the date
on which the petition is filed. At the
beginning of the next fiscal year,
petitions on the waiting list will be
granted first. Advantages to this
approach include allowing the alien
victim to remain in the United States to
assist in the investigation or prosecution
of criminal activity. If petitions for
adjustment of status exceed the annual
cap, USCIS must maintain a waiting list;
however, that is not projected to occur.
Thus, incremental implementation and
additional alternatives were not
considered or analyzed.

U nonimmigrant adjustment of status:
The number of grants of U
nonimmigrant status that may be made
in a fiscal year is limited by an annual
cap of 10,000. In the U nonimmigrant
rule, USCIS decided to adjudicate
petitions on a first in, first out basis
with additional procedures for petitions
received after the numerical cap has
been reached. There are no numerical
caps on the applications for adjustment
of status for U nonimmigrants.
Therefore, adjustment of status
applications from U nonimmigrants and
their derivatives will be handled on a
first in, first out basis, with no
procedures for dealing with U
adjustment retrogression.* Additional
alternatives that would have provided
that applications for adjustment of
status from U nonimmigrants would be
handled differently than those of U
nonimmigrants were not considered.

5. Summary

The provisions of this rule are
essential to the effective administration
of the T and U nonimmigrant
adjustment of status provisions. This
rule will further humanitarian interests
by protecting victims of human
trafficking and victims of other serious
crimes who have provided assistance to
U.S. law enforcement in the
investigation or prosecution of such
crimes. Also, this rule will strengthen
the ability of the law enforcement
agencies to investigate and prosecute
crimes by providing immigration
benefits to victims.

The estimated economic effects of this
rule are summarized as follows:

4When visas are limited by statute, a petitioner’s
priority is determined by the date the petition was
filed and visas are often available only to applicants
whose priority dates are before a certain cut-off
date. This roll-back in priority dates is what is
commonly referred to as ““visa number
retrogression.”

e The estimated fees to be collected
as a result of this rule will be
approximately $2,955,880 in the first
year after this rule is published,
$1,932,880 in the second year, and an
average about $32,472,880 per year in
the third and subsequent years after
taking effect.

e No more than 5,000 T-1 principal
aliens may have their status adjusted to
that of a lawful permanent resident in
a given fiscal year, but this numerical
limitation does not apply to adjustment
of status of U nonimmigrants or
qualifying relatives of T or U
nonimmigrants.

e An estimated 330 T nonimmigrants
are expected to apply for adjustment of
status in the year following the effective
date of this rule.

e An estimated 286 family members
of T nonimmigrants are expected to
apply for adjustment of status in the
year following the effective date of this
rule.

o After the U nonimmigrant rule has
been in effect for 3 years, an estimated
10,000 principal U nonimmigrants are
expected to apply for adjustment of
status.

¢ An estimated 20,000 relatives of U
nonimmigrants will apply for
adjustment of status within
approximately 3 years following receipt
of derivative U nonimmigrant status.

¢ An estimated 2,000 aliens will
apply for immigrant visas or adjustment
of status under special provisions for
certain family members of aliens who
adjusted their status as U
nonimmigrants where the qualifying
family members are not physically
present in the United States or are in the
United States, but not currently in U
nonimmigrant status.

e With respect to the paperwork
burden on the public, this rule is
estimated to cost respondents
$4,940,976 in time spent on preparing
and submitting the required
information.

This rule requires no outlay of
congressionally-appropriated funds. All
costs will be covered by fees collected
by the agency.

F. Executive Order 13132 (Federalism)

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
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of a federalism summary impact
statement.

G. Executive Order 12988 (Civil Justice
Reform)

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

H. Family Assessment

I have reviewed this regulation and
determined that it may affect family
well-being as that term is defined in
section 654 of the Treasury General
Appropriations Act, 1999, Public Law
No. 105-277, Div. A. Accordingly, I
have assessed this action in accordance
with the criteria specified by section
654(c)(1). This regulation will positively
affect family well-being by encouraging
vulnerable individuals who have been
victims of a severe form of trafficking in
persons or other specified criminal
activity to report the trafficking and
criminal activity and to aid law
enforcement in the investigation and
prosecution of cases and by providing
critical assistance and benefits to
victims. Additionally, this regulation
provides the means for both victims and
qualified family members to adjust their
status to lawful permanent residence,
thereby ensuring family unity and
stability.

I. Paperwork Reduction Act of 1995

Under the Paperwork Reduction Act
of 1995, Public Law 104—13, 109 Stat.
163 (1995) (PRA), all Departments are
required to submit to the Office of
Management and Budget (OMB), for
review and approval, any reporting or
record-keeping requirements inherent in
arule. The information collection
requirements contained in this rule have
been cleared by OMB under the
provisions of the Paperwork Reduction
Act. 44 U.S.C. Chapter 35; 5 CFR 1320.
Clearance numbers for these collections
are contained in 8 CFR 299.5, Display
Control Numbers and are noted herein.
Form I-131, Application for Travel
Document, OMB Control Number 1615—
0013; Form I-290B, Notice of Appeal to
the Administrative Appeals Office,
OMB Control Number 1615-0095; Form
1-485, Application to Register
Permanent Residence or Adjust Status,
OMB Control Number 1615-0023; Form
I-601, Application for Waiver of
Grounds of Excludability, OMB Control
Number 1615-0029; Form I-765,
Application for Employment
Authorization, OMB Control Number
1615-0040.

However, the current number of
respondents listed for these information
collections on the OMB’s inventory of
approved information collections will

have to be increased to reflect the
increase in the number of respondents
and burden hours as a result of this rule.
In addition, since this rule requires
applicants submitting those forms to
pay the corresponding fees, the annual
costs for these information collections
will also increase. Accordingly, USCIS
has submitted an update for the annual
cost burden and number of respondents
using OMB’s automated Office of
Information and Regulatory Affairs
Consolidated Information System
(ROCIS).

Additionally, USCIS will make non-
substantive minor edits to Forms I-131,
I-601, and I-765, to reflect the new
usage by T and U nonimmigrants
applying for adjustment of status. These
forms, with the minor edits, have been
submitted to OMB for review and
approval.

This interim rule permits certain T
and U nonimmigrants to adjust their
status to that of lawful permanent
residents. In addition to the evidence
required by Form [-485, this rule at 8
CFR 245.23(a) requires T adjustment
applicants to demonstrate continuous
physical presence in the United States
for a requisite period, good moral
character for a requisite period, and
continued cooperation with law
enforcement authorities or extreme
hardship, by supplying the evidence
outlined in 8 CFR 245.23(e)(2). For U
adjustment applicants, in addition to
the evidence required by Form I-485,
the rule at 8 CFR 245.24(a) requires
applicants to demonstrate continuous
physical presence for at least 3 years
and that they have not unreasonably
refused to provide assistance in the
criminal investigation or prosecution by
supplying the evidence outlined in 8
CFR 245.24(d)(1) and 245.24(e)(2).
These additional documentation
requirements are considered an
information collection and will be
included on new Supplement E to Form
[-485.

This rule also requires that U-1
nonimmigrants who are applying for
adjustment of status and wish to
petition for immigrant visas or lawful
permanent residence on behalf of family
members who have never held U
nonimmigrant status submit new Form
1-929, Petition for Qualifying Family
Member of a U-1 Nonimmigrant, with
fee in accordance with the instructions
on the form. This requirement is
considered a new information
collection.

Since this is an interim rule, these
information collections have been
submitted and approved by OMB under
the emergency review and clearance
procedures covered under the PRA.

USCIS is requesting comments on these
two information collections until
February 10, 2009. When submitting
comments on the information
collection(s), your comments should
address one or more of the following
four points:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of the information on those
who are to respond, including through
the use of any and all appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology, e.g., permitting electronic
submission of responses.

Overview of Infgrmation Collection
for Form I-485, and Supplement A, and
Supplement E:

a. Type of information collection:
Revision of currently approved
collection.

b. Title of Form/Collection:
Application to Register Permanent
Residence or Adjust Status.

c. Agency form number, if any, and
the applicable component of the
Department of Homeland Security
sponsoring the collection: Form 1-485,
and Supplement A and E; U.S.
Citizenship and Immigration Services.

d. Affected public who will be asked
or required to respond, as well as a brief
abstract: Individuals. Sections 245(])
and (m) of the Act allow certain T and
U nonimmigrants to adjust status to that
of lawful permanent residents. This
interim rule designates Form 1-485 as
the form for use by applicants for such
benefits. (Supplement A of Form [-485
is used by persons seeking to adjust
their status under the provisions of
section 245(i) of the Act and therefore
will not be used by T and U
nonimmigrants who are applying to
adjust their status.) Supplement E of
Form 1-485 provides additional
instructions to T and U nonimmigrants
seeking to adjust their status and
includes documentation requirements
not found on Form I-485 itself. The
information collection is necessary in
order for USCIS to make a
determination that the eligibility
requirements and conditions are met
regarding the applicant.
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e. An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond: Form 1-485—617,033
respondents at 6.25 hours per response,
Supplement A—3,888 respondents at
0.216 hours per response, Supplement
E—33,112 at 0.75 hours per response.

f. An estimate of the total of public
burden (in hours) associated with the
collection: Approximately 3,882,129
burden hours.

Overview of Information Collection
for Form 1-929:

a. Type of information collection:
New information collection.

b. Title of Form/Collection: Petition
for Qualifying Family Member of a
U-1 Nonimmigrant.

c. Agency form number, if any, and
the applicable component of the
Department of Homeland Security
sponsoring the collection: Form 1-929;
U.S. Citizenship and Immigration
Services.

d. Affected public who will be asked
or required to respond, as well as a brief
abstract: Individuals. Section 245(m) of
the Act allows certain qualifying family
members who have never held U
nonimmigrant status to seek lawful
permanent residence or apply for
immigrant visas. Before such family
members may apply for adjustment of
status or seek immigrant visas, the
U-1 nonimmigrant who has been
granted adjustment of status must file an
immigrant petition on behalf of the
qualifying family member using Form
1-929. The information collection is
necessary in order for USCIS to make a
determination that the eligibility
requirements and conditions are met
regarding the qualifying family member.

e. An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond: 2,000 respondents at 1 hour
per response.

f. An estimate of the total of public
burden (in hours) associated with the
collection: Approximately 2,000 burden
hours.

All comments and suggestions or
questions regarding additional
information should be directed to the
Department of Homeland Security, U.S.
Citizenship and Immigration Services,
Regulatory Management Division, 111
Massachusetts Avenue, NW., 3rd Floor,
Washington, DC 20529, Attention:
Chief, 202-272-8377.

List of Subjects
8 CFR Part 103

Administrative practice and
procedure, Authority delegations
(Government agencies), Freedom of

information, Immigration, Privacy,
Reporting and recordkeeping
requirements, Surety bonds.

8 CFR Part 212

Administrative practice and
procedure, Aliens, Immigration,
Passports and visas, Reporting and
recordkeeping requirements.

8 CFR Part 214

Administrative practice and
procedure, Aliens, Employment,
Foreign officials, Health professions,
Reporting and recordkeeping
requirements, Students.

8 CFR Part 245

Aliens, Immigration, Reporting and
recordkeeping requirements.
8 CFR Part 299

Immigration, Reporting and
recordkeeping requirements.

m Accordingly, chapter I of title 8 of the
Code of Federal Regulations is amended
as follows:

PART 103—POWERS AND DUTIES;
AVAILABILITY OF RECORDS

m 1. The authority citation for part 103
continues to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 8 U.S.C.

1101, 1103, 1304, 1356; 31 U.S.C. 9701; Pub.
L. 107-296, 116 Stat. 2135 (6 U.S.C. 1 et
seq.); E.O. 12356, 47 FR 14874, 15557, 3 CFR,
1982 Comp., p. 166; 8 CFR part 2.

m 2. Section 103.7 is amended by
revising the entry for Form I-601 and
adding the entry for “Form 1-929” in
proper alpha-numeric sequence in
paragraph (b)(1), and revising paragraph
(c)(5) to read as follows:

§103.7 Fees.

* * * * *

(b) * % %

(1] * % %

Form I-601. For filing an application
for waiver of ground of
inadmissibility—$545.

Form I-929. For U-1 principal
applicant to submit for each qualifying
family member who plans to seek an
immigrant visa or adjustment of U
status—$215.

* * * * *

(C] R

(5) No fee relating to any application,
petition, appeal, motion, or request
made to U.S. Citizenship and
Immigration Services may be waived
under paragraph (c)(1) of this section
except for the following:

(i) Biometrics; Form I-90; Form I-751;
Form I-765; Form [-817; [-929; Form
N-300; Form N-336; Form N-400; Form

N-470; Form N-565; Form N-600; Form
N-600K; and Form I-290B and motions
filed with U.S. Citizenship and
Immigration Services relating to the
specified forms in this paragraph (c);
and

(ii) Only in the case of an alien in
lawful nonimmigrant status under
sections 101(a)(15)(T) or (U) of the Act;
an applicant under section 209(b) of the
Act; an approved VAWA self-petitioner;
or an alien to whom section 212(a)(4) of
the Act does not apply with respect to
adjustment of status: Form [-485 and
Form I-601; and

(iii) Form I-192 and Form I-193 (only
in the case of an alien applying for
lawful nonimmigrant status under
sections 101(a)(15)(T) or (U)).

* * * * *

PART 212—DOCUMENTARY
REQUIREMENTS: NONIMMIGRANTS;
WAIVERS; ADMISSION OF CERTAIN
INADMISSIBLE ALIENS; PAROLE

m 3. The authority citation for part 212
continues to read as follows:

Authority: 8 U.S.C. 1101, 1102, 1103, 1182,
1184, 1187, 1225, 1226, 1227; 8 CFR part 2.

M 4. Section 212.18 is added to read as
follows:

§212.18 Applications for waivers of
inadmissibility in connection with an
application for adjustment of status by T
nonimmigrant status holders.

(a) Filing the waiver application. An
alien applying for a waiver of
inadmissibility under section 245(1)(2)
of the Act in connection with an
application for adjustment of status
under 8 CFR 245.23(a) or (b) must
submit:

(1) A completed Form 1-485
application package;

(2) The appropriate fee in accordance
with 8 CFR 103.7(b)(1) or an application
for a fee waiver; and, as applicable,

(3) Form I-601, Application for
Waiver of Grounds of Excludability.

(b) Treatment of waiver application.
(1) USCIS may not waive an applicant’s
inadmissibility under sections 212(a)(3),
212(a)(10)(C), or 212(a)(10)(E) of the Act.

(2) If an applicant is inadmissible
under sections 212(a)(1) or (4) of the
Act, USCIS may waive such
inadmissibility if it determines that
granting a waiver is in the national
interest.

(3) If any other provision of section
212(a) renders the applicant
inadmissible, USCIS may grant a waiver
of inadmissibility if the activities
rendering the alien inadmissible were
caused by or were incident to the
victimization and USCIS determines
that it is in the national interest to waive
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the applicable ground or grounds of
inadmissibility.

(c) Other waivers. Nothing in this
section shall be construed as limiting an
alien’s ability to apply for any other
waivers of inadmissibility for which he
or she may be eligible.

(d) Revocation. The Secretary of
Homeland Security may, at any time,
revoke a waiver previously granted
through the procedures described in 8
CFR 103.5.

PART 214—NONIMMIGRANT CLASSES

m 5. The authority citation for part 214
continues to read as follows:

Authority: 8 U.S.C. 1101, 1102, 1103, 1182,
1184, 1185 (pursuant to E.O. 13323, 69 FR
241), 11864, 1187, 1221, 1281, 1282, 1301—
1305, 1372, 1379, 1731-32, section 643, Pub.
L. 104-208, 110 Stat. 3009-708; 48 U.S.C.
1901, note, and 1931 note; 8 CFR part 2.

m 6. Sections 214.11(p)(1) and (2) are
revised to read as follows:

§214.11 Alien victims of severe forms of
trafficking in persons.

* * * * *

(p) Duration of T nonimmigrant
status.

(1) In general. An approved T
nonimmigrant status shall expire after 4
years from the date of approval. The
status may be extended if a Federal,
State, or local law enforcement official,
prosecutor, judge, or other authority
investigating or prosecuting activity
relating to human trafficking certifies
that the presence of the alien in the
United States is necessary to assist in
the investigation or prosecution of such
activity. At the time an alien is
approved for T nonimmigrant status or
receives an extension, USCIS shall
notify the alien when his or her
nonimmigrant status will expire. The
applicant shall immediately notify
USCIS of any changes in the applicant’s
circumstances that may affect eligibility
under section 101(a)(15)(T)(i) of the Act
and this section.

(2) Information pertaining to
adjustment of status. USCIS will notify
an alien granted T nonimmigrant status
of the requirement to timely apply for
adjustment of status, and that the failure
to apply for adjustment of status in
accordance with 8 CFR 245.23 will
result in termination of the alien’s T
nonimmigrant status at the end of the 4-
year period unless that status is
extended in accordance with paragraph
(p)(1) of this section. Aliens who
properly apply for adjustment of status
to that of a person admitted to
permanent residence in accordance with

8 CFR 245.23 shall remain eligible for

adjustment of status.
* * * * *

PART 245—ADJUSTMENT OF STATUS
TO THAT OF PERSON ADMITTED FOR
PERMANENT RESIDENCE

m 7. The authority citation for part 245
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1182, 1255;
sec. 202, Pub. L. 105-100, 111 Stat. 2160,
2193; sec. 902, Pub. L. 105-277, 112 Stat.
2681; 8 CFR part 2.

m 8. Section 245.23 is added to read as
follows:

§245.23 Adjustment of aliensin T
nonimmigrant classification.

(a) Eligibility of principal T-1
applicants. Except as described in
paragraph (c) of this section, an alien
may be granted adjustment of status to
that of an alien lawfully admitted for
permanent residence, provided the
alien:

(1) Applies for such adjustment;

(2)(i) Was lawfully admitted to the
United States as a T—1 nonimmigrant, as
defined in 8 CFR 214.11(a)(2); and

(ii) Continues to hold such status at
the time of application, or accrued 4
years in T—1 nonimmigrant status and
files a complete application before April
13, 2009;

(3) Has been physically present in the
United States for a continuous period of
at least 3 years since the first date of
lawful admission as a T-1
nonimmigrant or has been physically
present in the United States for a
continuous period during the
investigation or prosecution of acts of
trafficking and the Attorney General has
determined that the investigation or
prosecution is complete, whichever
period of time is less; provided that if
the applicant has departed from the
United States for any single period in
excess of 90 days or for any periods in
the aggregate exceeding 180 days, the
applicant shall be considered to have
failed to maintain continuous physical
presence in the United States for
purposes of section 245(1)(1)(A) of the
Act;

(4) Is admissible to the United States
under the Act, or otherwise has been
granted a waiver by USCIS of any
applicable ground of inadmissibility, at
the time of examination for adjustment;

(5) Has been a person of good moral
character since first being lawfully
admitted as a T-1 nonimmigrant and
until USCIS completes the adjudication
of the application for adjustment of
status; and

(6)(i) Has, since first being lawfully
admitted as a T-1 nonimmigrant and

until the conclusion of adjudication of
the application, complied with any
reasonable request for assistance in the
investigation or prosecution of acts of
trafficking, as defined in 8 CFR
214.11(a), or

(ii) Would suffer extreme hardship
involving unusual and severe harm
upon removal from the United States, as
provided in 8 CFR 214.11(i).

(b) Eligibility of derivative family
members. A derivative family member
of a T-1 nonimmigrant status holder
may be granted adjustment of status to
that of an alien lawfully admitted for
permanent residence, provided:

(1) The T-1 principal nonimmigrant
has applied for adjustment of status
under this section and meets the
eligibility requirements described under
subsection (a);

(2) The derivative family member was
lawfully admitted to the United States
in T-2, T-3, T—4, or T-5 nonimmigrant
status as the spouse, parent, sibling, or
child of a T-1 nonimmigrant, and
continues to hold such status at the time
of application;

(3) The derivative family member has
applied for such adjustment; and

(4) The derivative family member is
admissible to the United States under
the Act, or otherwise has been granted
a waiver by USCIS of any applicable
ground of inadmissibility, at the time of
examination for adjustment.

(c) Exceptions. An alien is not eligible
for adjustment of status under
paragraphs (a) or (b) of this section if:

(1) The alien’s T nonimmigrant status
has been revoked pursuant to 8 CFR
214.11(s);

(2) The alien is described in sections
212(a)(3), 212(a)(10)(C), or 212(a)(10)(E)
of the Act; or

(3) The alien is inadmissible under
any other provisions of section 212(a) of
the Act and has not obtained a waiver
of inadmissibility in accordance with 8
CFR 212.18 or 214.11(j). Where the
applicant establishes that the
victimization was a central reason for
the applicant’s unlawful presence in the
United States, section 212(a)(9)(B)(iii) of
the Act is not applicable, and the
applicant need not obtain a waiver of
that ground of inadmissibility. The
applicant, however, must submit with
the Form 1-485 evidence sufficient to
demonstrate that the victimization
suffered was a central reason for the
unlawful presence in the United States.
To qualify for this exception, the
victimization need not be the sole
reason for the unlawful presence but the
nexus between the victimization and the
unlawful presence must be more than
tangential, incidental, or superficial.
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(d) Jurisdiction. USCIS shall
determine whether a T-1 applicant for
adjustment of status under this section
was lawfully admitted as a T-1
nonimmigrant and continues to hold
such status, has been physically present
in the United States during the requisite
period, is admissible to the United
States or has otherwise been granted a
waiver of any applicable ground of
inadmissibility, and has been a person
of good moral character during the
requisite period. The Attorney General
shall determine whether the applicant
received a reasonable request for
assistance in the investigation or
prosecution of acts of trafficking as
defined in 8 CFR 214.11(a), and, if so,
whether the applicant complied in such
request. If the Attorney General
determines that the applicant failed to
comply with any reasonable request for
assistance, USCIS shall deny the
application for adjustment of status
unless USCIS finds that the applicant
would suffer extreme hardship
involving unusual and severe harm
upon removal from the United States.

(e) Application.

(1) General. Each T-1 principal
applicant and each derivative family
member who is applying for adjustment
of status must file Form 1-485,
Application to Register Permanent
Residence or Adjust Status, and

(i) Accompanying documents, in
accordance with the form instructions;

(ii) The fee prescribed in 8 CFR
103.7(b)(1) or an application for a fee
waiver;

(iii) The biometric services fee
prescribed by 8 CFR 103.7(b)(1) or an
application for a fee waiver;

(iv) A photocopy of the alien’s Form
I-797, Notice of Action, granting T
nonimmigrant status;

(v) A photocopy of all pages of the
alien’s most recent passport or an
explanation of why the alien does not
have a passport;

(vi) A copy of the alien’s Form 1-94,
Arrival-Departure Record; and

(vii) Evidence that the applicant was
lawfully admitted in T nonimmigrant
status and continues to hold such status
at the time of application. For T
nonimmigrants who traveled outside the
United States and re-entered using an
advance parole document issued under
8 CFR 245.2(a)(4)(ii)(B), the date that the
alien was first admitted in lawful T
status will be the date of admission for
purposes of this section, regardless of
how the applicant’s Form [-94 ““Arrival-
Departure Record” is annotated.

(2) T-1 principal applicants. In
addition to the items in paragraph (e)(1)
of this section, T—1 principal applicants
must submit:

(i) Evidence, including an affidavit
from the applicant and a photocopy of
all pages of all of the applicant’s
passports valid during the required
period (or equivalent travel document or
a valid explanation of why the applicant
does not have a passport), that he or she
has been continuously physically
present in the United States for the
requisite period as described in
paragraph (a)(2) of this section.
Applicants should submit evidence
described in 8 CFR 245.22. A signed
statement from the applicant attesting to
the applicant’s continuous physical
presence alone will not be sufficient to
establish this eligibility requirement. If
additional documentation is not
available, the applicant must explain
why in an affidavit and provide
additional affidavits from others with
first-hand knowledge who can attest to
the applicant’s continuous physical
presence by specific facts.

(A) If the applicant has departed from
and returned to the United States while
in T—1 nonimmigrant status, the
applicant must submit supporting
evidence showing the dates of each
departure from the United States and
the date, manner and place of each
return to the United States.

(B) Applicants applying for
adjustment of status under this section
who have less than 3 years of
continuous physical presence while in
T-1 nonimmigrant status must submit a
document signed by the Attorney
General or his designee, attesting that
the investigation or prosecution is
complete.

(ii) Evidence of good moral character
in accordance with paragraph (g) of this
section; and

(iii)(A) Evidence that the alien has
complied with any reasonable request
for assistance in the investigation or
prosecution of the trafficking as
described in paragraph (f)(1) of this
section since having first been lawfully
admitted in T-1 nonimmigrant status
and until the adjudication of the
application; or

(B) Evidence that the alien would
suffer extreme hardship involving
unusual and severe harm if removed
from the United States as described in
paragraph (f)(2) of this section.

(3) Evidence relating to discretion.
Each T applicant bears the burden of
showing that discretion should be
exercised in his or her favor. Where
adverse factors are present, an applicant
may offset these by submitting
supporting documentation establishing
mitigating equities that the applicant
wants USCIS to consider. Depending on
the nature of adverse factors, the
applicant may be required to clearly

demonstrate that the denial of
adjustment of status would result in
exceptional and extremely unusual
hardship. Moreover, depending on the
gravity of the adverse factors, such a
showing might still be insufficient. For
example, only the most compelling
positive factors would justify a favorable
exercise of discretion in cases where the
applicant has committed or been
convicted of a serious violent crime, a
crime involving sexual abuse committed
upon a child, or multiple drug-related
crimes, or where there are security- or
terrorism-related concerns.

(f) Assistance in the investigation or
prosecution or a showing of extreme
hardship. Each T—1 principal applicant
must establish, to the satisfaction of the
Attorney General, that since having
been lawfully admitted as a T-1
nonimmigrant and up until the
adjudication of the application, he or
she complied with any reasonable
request for assistance in the
investigation or prosecution of the acts
of trafficking, as defined in 8 CFR
214.11(a), or establish, to the
satisfaction of USCIS, that he or she
would suffer extreme hardship
involving unusual and severe harm
upon removal from the United States.

(1) Each T-1 applicant for adjustment
of status under section 245(/) of the Act
must submit a document issued by the
Attorney General or his designee
certifying that the applicant has
complied with any reasonable requests
for assistance in the investigation or
prosecution of the human trafficking
offenses during the requisite period; or

(2) In lieu of showing continued
compliance with requests for assistance,
an applicant may establish, to the
satisfaction of USCIS, that he or she
would suffer extreme hardship
involving unusual and severe harm
upon removal from the United States.
The hardship determination will be
evaluated on a case-by-case basis, in
accordance with the factors described in
8 CFR 214.11(i). Where the basis for the
hardship claim represents a
continuation of the hardship claimed in
the application for T nonimmigrant
status, the applicant need not re-
document the entire claim, but rather
may submit evidence to establish that
the previously established hardship is
ongoing. However, in reaching its
decision regarding hardship under this
section, USCIS is not bound by its
previous hardship determination made
under 8 CFR 214.11(i).

(g) Good moral character. A T—1
nonimmigrant applicant for adjustment
of status under this section must
demonstrate that he or she has been a
person of good moral character since
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first being lawfully admitted as a T—1
nonimmigrant and until USCIS
completes the adjudication of their
applications for adjustment of status.
Claims of good moral character will be
evaluated on a case-by-case basis, taking
into account section 101(f) of the Act
and the standards of the community.
The applicant must submit evidence of
good moral character as follows:

(1) An affidavit from the applicant
attesting to his or her good moral
character, accompanied by a local police
clearance or a state-issued criminal
background check from each locality or
state in the United States in which the
applicant has resided for 6 or more
months during the requisite period in
continued presence or T-1
nonimmigrant status.

(2) If police clearances, criminal
background checks, or similar reports
are not available for some or all
locations, the applicant may include an
explanation and submit other evidence
with his or her affidavit.

(3) USCIS will consider other credible
evidence of good moral character, such
as affidavits from responsible persons
who can knowledgeably attest to the
applicant’s good moral character.

(4) An applicant who is under 14
years of age is generally presumed to be
a person of good moral character and is
not required to submit evidence of good
moral character. However, if there is
reason to believe that an applicant who
is under 14 years of age may lack good
moral character, USCIS may require
evidence of good moral character.

(h) Filing and decision. An
application for adjustment of status
from a T nonimmigrant under section
245(1) of the Act shall be filed with the
USCIS office identified in the
instructions to Form I-485. Upon
approval of adjustment of status under
this section, USCIS will record the
alien’s lawful admission for permanent
residence as of the date of such approval
and will notify the applicant in writing.
Derivative family members’ applications
may not be approved before the
principal applicant’s application is
approved.

(i) Denial. If the application for
adjustment of status or the application
for a waiver of inadmissibility is denied,
USCIS will notify the applicant in
writing of the reasons for the denial and
of the right to appeal the decision to the
Administrative Appeals Office (AAO)
pursuant to the AAO appeal procedures
found at 8 CFR 103.3. Denial of the T—
1 principal applicant’s application will
result in the automatic denial of a
derivative family member’s application.

(j) Effect of Departure. If an applicant
for adjustment of status under this

section departs the United States, he or
she shall be deemed to have abandoned
the application, and it will be denied. If,
however, the applicant is not under
exclusion, deportation, or removal
proceedings, and he or she filed a Form
1-131, Application for Travel Document,
in accordance with the instructions on
the form, or any other appropriate form,
and was granted advance parole by
USCIS for such absences, and was
inspected and paroled upon returning to
the United States, he or she will not be
deemed to have abandoned the
application. If the adjustment of status
application of such an individual is
subsequently denied, he or she will be
treated as an applicant for admission
subject to sections 212 and 235 of the
Act. If an applicant for adjustment of
status under this section is under
exclusion, deportation, or removal
proceedings, USCIS will deem the
application for adjustment of status
abandoned as of the moment of the
applicant’s departure from the United
States.

(k) Inapplicability of 8 CFR 245.1 and
245.2. Sections 245.1 and 245.2 of this
chapter do not apply to aliens seeking
adjustment of status under this section.

(1) Annual cap of T-1 principal
applicant adjustments. (1) General. The
total number of T—1 principal applicants
whose status is adjusted to that of
lawful permanent residents under this
section may not exceed the statutory cap
in any fiscal year.

(2) Waiting list. All eligible applicants
who, due solely to the limit imposed in
section 245(/)(4) of the Act and
paragraph (m)(1) of this section, are not
granted adjustment of status will be
placed on a waiting list. USCIS will
send the applicant written notice of
such placement. Priority on the waiting
list will be determined by the date the
application was properly filed, with the
oldest applications receiving the highest
priority. In the following fiscal year,
USCIS will proceed with granting
adjustment of status to applicants on the
waiting list who remain admissible and
eligible for adjustment of status in order
of highest priority until the available
numbers are exhausted for the given
fiscal year. After the status of qualifying
applicants on the waiting list has been
adjusted, any remaining numbers for
that fiscal year will be issued to new
qualifying applicants in the order that
the applications were properly filed.

m 9. Section 245.24 is added to read as
follows:

§245.24 Adjustment of aliens in U
nonimmigrant status.

(a) Definitions. As used in this
section, the term:

(1) Continuous Physical Presence
means the period of time that the alien
has been physically present in the
United States and must be a continuous
period of at least 3 years since the date
of admission as a U nonimmigrant
continuing through the date of the
conclusion of adjudication of the
application for adjustment of status. If
the alien has departed from the United
States for any single period in excess of
90 days or for any periods in the
aggregate exceeding 180 days, the
applicant must include a certification
from the agency that signed the Form
1-918, Supplement B, in support of the
alien’s U nonimmigrant status that the
absences were necessary to assist in the
criminal investigation or prosecution or
were otherwise justified.

(2) Qualifying Family Member means
a U-1 principal applicant’s spouse,
child, or, in the case of an alien child,

a parent who has never been admitted
to the United States as a nonimmigrant
under sections 101(a)(15)(U) and 214(p)
of the Act.

(3) U Interim Relief means deferred
action and work authorization benefits
provided by USCIS or the Immigration
and Naturalization Service to applicants
for U nonimmigrant status deemed
prima facie eligible for U nonimmigrant
status prior to publication of the U
nonimmigrant status regulations.

(4) U Nonimmigrant means an alien
who is in lawful U-1, U-2, U-3, U4,
or U-5 status.

(5) Refusal to Provide Assistance in a
Criminal Investigation or Prosecution is
the refusal by the alien to provide
assistance to a law enforcement agency
or official that had responsibility for the
investigation or prosecution of persons
in connection with the qualifying
criminal activity after the alien was
granted U nonimmigrant status. The
Attorney General will determine
whether the alien’s refusal was
unreasonable under the totality of the
circumstances based on all available
affirmative evidence. The Attorney
General may take into account such
factors as general law enforcement,
prosecutorial, and judicial practices; the
kinds of assistance asked of other
victims of crimes involving an element
of force, coercion, or fraud; the nature
of the request to the alien for assistance;
the nature of the victimization; the
applicable guidelines for victim and
witness assistance; and the specific
circumstances of the applicant,
including fear, severe traumatization
(both mental and physical), and the age
and maturity of the applicant.

(b) Eligibility of U Nonimmigrants.
Except as described in paragraph (c) of
this section, an alien may be granted
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adjustment of status to that of an alien
lawfully admitted for permanent
residence, provided the alien:

(1) Applies for such adjustment;

(2)(i) Was lawfully admitted to the
United States as either a U-1, U-2, U-
3, U—4 or U-5 nonimmigrant, as defined
in 8 CFR 214.1(a)(2), and

(ii) Continues to hold such status at
the time of application; or accrued at
least 4 years in U interim relief status
and files a complete adjustment
application within 120 days of the date
of approval of the Form 1-918, Petition
for U Nonimmigrant Status;

(3) Has continuous physical presence
for 3 years as defined in paragraph (a)(1)
of this section;

(4) Is not inadmissible under section
212(a)(3)(E) of the Act;

(5) Has not unreasonably refused to
provide assistance to an official or law
enforcement agency that had
responsibility in an investigation or
prosecution of persons in connection
with the qualifying criminal activity
after the alien was granted U
nonimmigrant status, as determined by
the Attorney General, based on
affirmative evidence; and

(6) Establishes to the satisfaction of
the Secretary that the alien’s presence in
the United States is justified on
humanitarian grounds, to ensure family
unity, or is in the public interest.

(c) Exception. An alien is not eligible
for adjustment of status under paragraph
(b) of this section if the alien’s U
nonimmigrant status has been revoked
pursuant to 8 CFR 214.14(h).

(d) Application Procedures for U
nonimmigrants. Each U nonimmigrant
who is requesting adjustment of status
must submit:

(1) Form I-485, Application to
Register Permanent Residence or Adjust
Status, in accordance with the form
instructions;

(2) The fee prescribed in 8 CFR
103.7(b)(1) or an application for a fee
waiver;

(3) The biometric services fee as
prescribed in 8 CFR 103.7(b)(1) or an
application for a fee waiver;

(4) A photocopy of the alien’s Form
1-797, Notice of Action, granting U
nonimmigrant status;

(5) A photocopy of all pages of all of
the applicant’s passports valid during
the required period (or equivalent travel
document or a valid explanation of why
the applicant does not have a passport)
and documentation showing the
following:

(i) The date of any departure from the
United States during the period that the
applicant was in U nonimmigrant
status;

(ii) The date, manner, and place of
each return to the United States during

the period that the applicant was in U
nonimmigrant status; and

(iii) If the applicant has been absent
from the United States for any period in
excess of 90 days or for any periods in
the aggregate of 180 days or more, a
certification from the investigating or
prosecuting agency that the absences
were necessary to assist in the
investigation or prosecution of the
criminal activity or were otherwise
justified;

(6) A copy of the alien’s Form 1-94,
Arrival-Departure Record;

(7) Evidence that the applicant was
lawfully admitted in U nonimmigrant
status and continues to hold such status
at the time of application;

(8) Evidence pertaining to any request
made to the alien by an official or law
enforcement agency for assistance in an
investigation or prosecution of persons
in connection with the qualifying
criminal activity, and the alien’s
response to such request;

(9) Evidence, including an affidavit
from the applicant, that he or she has
continuous physical presence for at
least 3 years as defined in paragraph
(a)(1) of this section. Applicants should
submit evidence described in 8 CFR
245.22. A signed statement from the
applicant attesting to continuous
physical presence alone will not be
sufficient to establish this eligibility
requirement. If additional
documentation is not available, the
applicant must explain why in an
affidavit and provide additional
affidavits from others with first-hand
knowledge who can attest to the
applicant’s continuous physical
presence by specific:

(10) Evidence establishing that
approval is warranted. Any other
information required by the instructions
to Form 1-485, including whether
adjustment of status is warranted as a
matter of discretion on humanitarian
grounds, to ensure family unity, or is
otherwise in the public interest.

(11) Evidence relating to discretion.
An applicant has the burden of showing
that discretion should be exercised in
his or her favor. Although U adjustment
applicants are not required to establish
that they are admissible, USCIS may
take into account all factors, including
acts that would otherwise render the
applicant inadmissible, in making its
discretionary decision on the
application. Where adverse factors are
present, an applicant may offset these
by submitting supporting
documentation establishing mitigating
equities that the applicant wants USCIS
to consider when determining whether
or not a favorable exercise of discretion
is appropriate. Depending on the nature

of the adverse factors, the applicant may
be required to clearly demonstrate that
the denial of adjustment of status would
result in exceptional and extremely
unusual hardship. Moreover, depending
on the gravity of the adverse factors,
such a showing might still be
insufficient. For example, USCIS will
generally not exercise its discretion
favorably in cases where the applicant
has committed or been convicted of a
serious violent crime, a crime involving
sexual abuse committed upon a child, or
multiple drug-related crimes, or where
there are security- or terrorism-related
concerns.

(e) Continued assistance in the
investigation or prosecution. Each
applicant for adjustment of status under
section 245(m) of the Act must provide
evidence of whether or not any request
was made to the alien to provide
assistance, after having been lawfully
admitted as a U nonimmigrant, in an
investigation or prosecution of persons
in connection with the qualifying
criminal activity, and his or her
response to any such requests.

(1) An applicant for adjustment of
status under section 245(m) of the Act
may submit a document signed by an
official or law enforcement agency that
had responsibility for the investigation
or prosecution of persons in connection
with the qualifying criminal activity,
affirming that the applicant complied
with (or did not unreasonably refuse to
comply with) reasonable requests for
assistance in the investigation or
prosecution during the requisite period.
To meet this evidentiary requirement,
applicants may submit a newly
executed Form I-918, Supplement B, “U
Nonimmigrant Status Certification.”

(2) If the applicant does not submit a
document described in paragraph (e)(1)
of this section, the applicant may
submit an affidavit describing the
applicant’s efforts, if any, to obtain a
newly executed Form 1-918,
Supplement B, or other evidence
describing whether or not the alien
received any request to provide
assistance in a criminal investigation or
prosecution, and the alien’s response to
any such request.

(i) The applicant should also include,
when possible, identifying information
about the law enforcement personnel
involved in the case and any
information, of which the applicant is
aware, about the status of the criminal
investigation or prosecution, including
any charges filed and the outcome of
any criminal proceedings, or whether
the investigation or prosecution was
dropped and the reasons.

(ii) If applicable, an applicant may
also provide a more detailed description
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of situations where the applicant
refused to comply with requests for
assistance because the applicant
believed that the requests for assistance
were unreasonable.

(3) In determining whether the
applicant has satisfied the continued
assistance requirement, USCIS or the
Department of Justice may at its
discretion contact the certifying agency
that executed the applicant’s original
Form 1-918, Supplement B, “U
Nonimmigrant Status Certification” or
any other law enforcement agency.

(4) In accordance with procedures
determined by the Department of Justice
and the Department of Homeland
Security, USCIS will refer certain
applications for adjustment of status to
the Department of Justice for
determination of whether the applicant
unreasonably refused to provide
assistance in a criminal investigation or
prosecution. If the applicant submits a
document described in paragraph (e)(1)
of this section, USCIS will not refer the
application for consideration by the
Department of Justice absent
extraordinary circumstances. In other
cases, USCIS will only refer an
application to the Department of Justice
if an official or law enforcement agency
has provided evidence that the alien has
refused to comply with requests to
provide assistance in an investigation or
prosecution of persons in connection
with the qualifying criminal activity or
if there are other affirmative evidence in
the record suggesting that the applicant
may have unreasonably refused to
provide such assistance. In these
instances, USCIS will request that the
Department of Justice determine, based
on all available affirmative evidence,
whether the applicant unreasonably
refused to provide assistance in a
criminal investigation or prosecution.
The Department of Justice will have 90
days to provide a written determination
to USCIS, or where appropriate, request
an extension of time to provide such a
determination. After such time, USCIS
may adjudicate the application whether
or not the Department of Justice has
provided a response.

(f) Decision. The decision to approve
or deny a Form 1-485 filed under
section 245(m) of the Act is a
discretionary determination that lies
solely within USCIS’s jurisdiction. After
completing its review of the application
and evidence, USCIS will issue a
written decision approving or denying
Form 1-485 and notify the applicant of
this decision.

(1) Approvals. If USCIS determines
that the applicant has met the
requirements for adjustment of status
and merits a favorable exercise of

discretion, USCIS will approve the
Form I-485. Upon approval of
adjustment of status under this section,
USCIS will record the alien’s lawful
admission for permanent residence as of
the date of such approval.

(2) Denials. Upon the denial of an
application for adjustment of status
under section 245(m) of the Act, the
applicant will be notified in writing of
the decision and the reason for the
denial in accordance with 8 CFR part
103. If an applicant chooses to appeal
the denial to the Administrative
Appeals Office pursuant to the
provisions of 8 CFR 103.3, the denial
will not become final until the appeal is
adjudicated.

(g) Filing petitions for qualifying
family members. A principal U-1
applicant may file an immigrant petition
under section 245(m)(3) of the Act on
behalf of a qualifying family member as
defined in paragraph (a)(2) of this
section, provided that:

(1) The qualifying family member has
never held U nonimmigrant status;

(2) The qualifying family relationship,
as defined in paragraph (a)(2) of this
section, exists at the time of the U-1
principal’s adjustment and continues to
exist through the adjudication of the
adjustment or issuance of the immigrant
visa for the qualifying family member;

(3) The qualifying family member or
the principal U-1 alien, would suffer
extreme hardship as described in 8 CFR
245.24(g) (to the extent the factors listed
are applicable) if the qualifying family
member is not allowed to remain in or
enter the United States; and

(4) The principal U-1 alien has
adjusted status to that of a lawful
permanent resident, has a pending
application for adjustment of status, or
is concurrently filing an application for
adjustment of status.

(h) Procedures for filing petitions for
qualifying family members.

(1) Required documents. For each
qualifying family member who plans to
seek an immigrant visa or adjustment of
status under section 245(m)(3) of the
Act, the U-1 principal applicant must
submit, either concurrently with, or
after he or she has filed, his or her Form
[-485:

(i) Form I-929 in accordance with the
form instructions;

(ii) The fee prescribed in 8 CFR
103.7(b)(1) or an application for a fee
waiver;

(iii) Evidence of the relationship
listed in paragraph (a)(2) of this section,
such as a birth or marriage certificate. If
primary evidence is unavailable,
secondary evidence or affidavits may be
submitted in accordance with 8 CFR
103.2(b)(2);

(iv) Evidence establishing that either
the qualifying family member or the
U-1 principal alien would suffer
extreme hardship if the qualifying
family member is not allowed to remain
in or join the principal in the United
States. Extreme hardship is evaluated on
a case-by-case basis, taking into account
the particular facts and circumstances of
each case. Applicants are encouraged to
document all applicable factors in their
applications, as the presence or absence
of any one factor may not be
determinative in evaluating extreme
hardship. To establish extreme hardship
to a qualifying family member who is
physically present in the United States,
an applicant must demonstrate that
removal of the qualifying family
member would result in a degree of
hardship beyond that typically
associated with removal. Factors that
may be considered in evaluating
whether removal would result in
extreme hardship to the alien or to the
alien’s qualifying family member
include, but are not limited to:

(A) The nature and extent of the
physical or mental abuse suffered as a
result of having been a victim of
criminal activity;

(B) The impact of loss of access to the
United States courts and criminal
justice system, including but not limited
to, participation in the criminal
investigation or prosecution of the
criminal activity of which the alien was
a victim, and any civil proceedings
related to family law, child custody, or
other court proceeding stemming from
the criminal activity;

(C) The likelihood that the
perpetrator’s family, friends, or others
acting on behalf of the perpetrator in the
home country would harm the applicant
or the applicant’s children;

(D) Tlllje applicant’s needs for social,
medical, mental health, or other
supportive services for victims of crime
that are unavailable or not reasonably
accessible in the home country;

(E) Where the criminal activity
involved arose in a domestic violence
context, the existence of laws and social
practices in the home country that
punish the applicant or the applicant’s
child(ren) because they have been
victims of domestic violence or have
taken steps to leave an abusive
household;

(F) The perpetrator’s ability to travel
to the home country and the ability and
willingness of authorities in the home
country to protect the applicant or the
applicant’s children; and

(G) The age of the applicant, both at
the time of entry to the United States
and at the time of application for
adjustment of status; and
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(v) Evidence, including a signed
statement from the qualifying family
member and other supporting
documentation, to establish that
discretion should be exercised in his or
her favor. Although qualifying family
members are not required to establish
that they are admissible on any of the
grounds set forth in section 212(a) of the
Act other than on section 212(a)(3)(E) of
the Act, USCIS may take into account
all factors, including acts that would
otherwise render the applicant
inadmissible, in making its
discretionary decision on the
application. Where adverse factors are
present, an applicant may offset these
by submitting supporting
documentation establishing mitigating
equities that the applicant wants USCIS
to consider when determining whether
or not a favorable exercise of discretion
is appropriate. Depending on the nature
of the adverse factors, the applicant may
be required to clearly demonstrate that
the denial of adjustment of status would
result in exceptional and extremely
unusual hardship. Moreover, depending
on the gravity of the adverse factors,
such a showing might still be
insufficient. For example, USCIS will
generally not exercise its discretion
favorably in cases where the applicant
has committed or been convicted of a
serious violent crime, a crime involving
sexual abuse committed upon a child, or
multiple drug-related crimes, or where
there are security- or terrorism-related
concerns.

(2) Decision. The decision to approve
or deny a Form [-929 is a discretionary
determination that lies solely within
USCIS’s jurisdiction. The Form I-929
for a qualifying family member may not
be approved, however, until such time
as the principal U-1 applicant’s
application for adjustment of status has
been approved. After completing its
review of the application and evidence,
USCIS will issue a written decision and
notify the applicant of that decision in
writing.

(i) Approvals. (A) For qualifying
family members who are outside of the
United States, if the Form I-929 is
approved, USCIS will forward notice of
the approval either to the Department of
State’s National Visa Center so the
applicant can apply to the consular post
for an immigrant visa, or to the
appropriate port of entry for a visa
exempt alien.

(B) For qualifying family members
who are physically present in the
United States, if the Form 1-929 is
approved, USCIS will forward notice of
the approval to the U-1 principal
applicant.

(i1) Denials. If the Form 1-929 is
denied, the applicant will be notified in
writing of the reason(s) for the denial in
accordance with 8 CFR part 103. If an
applicant chooses to appeal the denial
to the Administrative Appeals Office
pursuant to 8 CFR 103.3, the denial will
not become final until the appeal is
adjudicated. Denial of the U-1 principal
applicant’s application will result in the
automatic denial of a qualifying family
member’s Form [-929. There shall be no
appeal of such an automatic denial.

(i) Application procedures for
qualifying family members who are
physically present in the United States
to request adjustment of status. (1)
Required documents. Qualifying family
members in the United States may
request adjustment of status by
submitting:

(i) Form I-485, Application to
Register Permanent Residence or Adjust
Status, in accordance with the form
instructions;

(ii) An approved Form 1-929, Petition
for Qualifying Family Member of a
U—1 Nonimmigrant;

(iii) The fee prescribed in 8 CFR
103.7(b)(1) or an application for a fee
waiver; and

(iv) The biometric services fee as
prescribed in 8 CFR 103.7(b)(1) or an
application for a fee waiver.

(2) Decision. The decision to approve
or deny Form I-485 is a discretionary
determination that lies solely within
USCIS’s jurisdiction. After completing
its review of the application and
evidence, USCIS will issue a written
decision approving or denying Form
1-485 and notify the applicant of this
decision in writing.

(i) Approvals. Upon approval of a
Form I-485 under this section, USCIS
shall record the alien’s lawful admission
for permanent residence as of the date
of such approval.

(ii) Denial. Upon the denial of any
application for adjustment of status, the
applicant will be notified in writing of
the decision and the reason for the
denial in accordance with 8 CFR part
103. If an applicant chooses to appeal
the denial to the Administrative
Appeals Office pursuant to the
provisions of 8 CFR 103.3, the denial
will not become final until the appeal is

adjudicated. During the appeal period,
the applicant may not obtain or renew
employment authorization under 8 CFR
274a.12(c)(9). Denial of the U-1
principal applicant’s application will
result in the automatic denial of a
qualifying family member’s Form [-485;
such an automatic denial is not
appealable.

(j) Effect of departure. If an applicant
for adjustment of status under this
section departs the United States, he or
she shall be deemed to have abandoned
the application, and it will be denied. If,
however, the applicant is not under
exclusion, deportation, or removal
proceedings, and he or she filed a Form
1-131, Application for Travel Document,
in accordance with the instructions on
the form, or any other appropriate form,
and was granted advance parole by
USCIS for such absences, and was
inspected and paroled upon returning to
the United States, he or she will not be
deemed to have abandoned the
application. If the adjustment of status
application of such an individual is
subsequently denied, he or she will be
treated as an applicant for admission
subject to sections 212 and 235 of the
Act. If an applicant for adjustment of
status under this section is under
exclusion, deportation, or removal
proceedings, USCIS will deem the
application for adjustment of status
abandoned as of the moment of the
applicant’s departure from the United
States.

(k) Exclusive jurisdiction. USCIS shall
have exclusive jurisdiction over
adjustment applications filed under
section 245(m) of the Act.

(1) Inapplicability of 8 CFR 245.1 and
245.2. The provisions of 8 CFR 245.1
and 245.2 do not apply to aliens seeking
adjustment of status under section
245(m) of the Act.

PART 299—PRESCRIBED FORMS

m 10. The authority citation in part 299
continues to read as follows:

Authority: 8 U.S.C. 1101 and note, 1103; 8
CFR part 2.

m 11. Section 299.1 is amended in the
table by adding the entries “I-485,
Supplement E” and “1-929”, in proper
alpha/numeric sequence to read as
follows:

§299.1 Prescribed forms.

* * * * *
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10/31/08 T and U Nonimmigrant Supplement to Form [-485 Instructions.

* * *

* *

10/31/08 Petition for Qualifying Family Member of a U-1 Nonimmigrant.

* * *

* *

m 12. Section 299.5 is amended in the
table by adding the entries ‘“I-485,
Supplement E” and “I-929”, in proper

alpha/numeric sequence to read as
follows:

§299.5 Display of control numbers.

* * * * *

Currently assigned

Form No. Form title OMB control No.
|-485, Supplement E ........cccoeiiinienne. T and U Nonimmigrant Supplement to Form 1-485 Instructions ...........ccccece.. 1615-0023
929 .., Petition for Qualifying Family Member of a U-1 Nonimmigrant .......................... 1615-0106

Paul A. Schneider,

Deputy Secretary.

[FR Doc. E8-29277 Filed 12—11-08; 8:45 am]
BILLING CODE 9111-97-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 317 and 381

[Docket No. FSIS-2008—-0040]

RIN 0583-AD05

Uniform Compliance Date for Food
Labeling Regulations

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is establishing
January 1, 2012, as the uniform
compliance date for new meat and
poultry product labeling regulations that
are issued between January 1, 2009, and
December 31, 2010. FSIS periodically
announces uniform compliance dates
for new meat and poultry product
labeling regulations to minimize the
economic impact of label changes.
DATES: This rule is effective December
12, 2008. Comments on this final rule
must be received on or before January
12, 2009.

ADDRESSES: FSIS invites interested
persons to submit comments on this
final rule. Comments may be submitted
by either of the following methods:

e Federal eRulemaking Portal: This
Web site provides the ability to type
short comments directly into the
comment field on this Web page or
attach a file for lengthier comments. Go
to http://www.regulations.gov. Follow
the online instructions at that site for
submitting comments.

e Mail, including floppy disks or CD-
ROMs, and hand- or courier-delivered
items: Send to Docket Clerk, U.S.
Department of Agriculture, Food Safety
and Inspection Service, 1400
Independence Avenue, SW., Room
2534, South Agriculture Building,
Washington, DC 20250-3700.

Instructions: All items submitted by
mail or electronic mail must include the
Agency name and docket number FSIS—
2008-0040. Comments received in
response to this docket will be made
available for public inspection and
posted without change, including any
personal information, to http://
www.regulations.gov.

Docket: For access to background
documents or comments received, go to
the FSIS Docket Room at the address
listed above between 8:30 a.m. and 4:30
p-m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Rosalyn Murphy-Jenkins, Food Safety
and Inspection Service, USDA, 1400
Independence Avenue, SW.,
Washington, DC 20250-3700;
Telephone 202-205-0623, Fax 202/205—
0145 or 202/205-0271.

SUPPLEMENTARY INFORMATION:

Background

FSIS periodically issues regulations
that require changes in the labeling of
meat and poultry food products. Many
meat and poultry establishments also
produce non-meat and non-poultry food
products subject to the jurisdiction of
the Food and Drug Administration
(FDA). FDA also periodically issues
regulations that require changes in the
labeling of such products.

On December 14, 2004, FSIS issued
the final rule that provided that the
Agency will set uniform compliance
dates for new meat and poultry product
labeling regulations in two year
increments and will periodically issue
final rules announcing those dates. That
final rule also established January 1,
2008, as the uniform compliance date
for meat and poultry product labeling
regulations that issued between January
1, 2005, and December 31, 2006 (69 FR
74405). Consistent with the 2004 final
rule, FSIS issued a subsequent final
rule, on March 5, 2007, that established
January 1, 2010, as the uniform
compliance date for meat and poultry
product labeling regulations that issued
between January 1, 2007, and December
31, 2008 (72 FR 9651).

The Final Rule

This final rule establishes January 1,
2012, as the uniform compliance date
for new meat and poultry product
labeling regulations that are issued
between January 1, 2009 and December
31, 2010, is consistent with the previous
final rules establishing uniform
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compliance dates. In addition, FSIS’
approach for establishing uniform
compliance dates for new food labeling
regulations is consistent with FDA’s
approach. FDA is also establishing
January 1, 2012, as the uniform
compliance date for new food labeling
regulations that are issued between

January 1, 2009, and December 31, 2010.

Two year increments enhance the
industry’s ability to make orderly
adjustments to new labeling
requirements without unduly exposing
consumers to outdated labels. With this
approach to effecting compliance, the
meat and poultry industry is able to
plan for use of label inventories and to
develop new labeling materials that
meet the requirements of all labeling
regulations made within the two year
period, thereby minimizing the
economic impact of labeling changes.
By establishing a uniform compliance
date that is the same as FDA’s, FSIS is
providing meat and poultry
manufacturers with a greater ability to
adjust production plans to new labeling
requirements across all of their product
lines.

This policy also serves consumers’
interests because the cost of multiple
short-term label revisions that would
otherwise occur would likely be passed
on to consumers in the form of higher
prices.

It will remain FSIS’ policy, however,
to encourage industry to comply with
new labeling regulations as quickly as
feasible. Thus, when industry members
voluntarily change their labels, they
should consider incorporating any new
requirements that have been published
as final regulations up to that time.

The new uniform compliance date
will apply only to final FSIS regulations
that require changes in the labeling of
meat and poultry products and that are
published after January 1, 2009, and
before December 31, 2010. In each of
these regulations, FSIS will specifically
identify January 1, 2012, as the
compliance date. All meat and poultry
food products that are subject to
labeling regulations promulgated
between January 1, 2009 and December
31, 2010, will be required to comply
with these regulations when introduced
into commerce on or after January 1,
2012. If any food labeling regulation
involves special circumstances that
justify a compliance date other than
January 12, 2012, the Agency will
determine for that regulation an
appropriate compliance date, which
will be specified when the final
regulation is published.

In rulemaking that began with the
publication of a proposed rule on May
4, 2004, FSIS provided notice and

solicited comment on the concept of
establishing uniform compliance dates
for labeling requirements (69 FR 24539).
In the March 5, 2007, final rule, FSIS
noted that the Agency received only
four comments in response to the
proposal, all fully supportive of the
policy to set uniform compliance dates.
Therefore, in the March 5, 2007, final
rule, FSIS determined that further
rulemaking for the establishment of
uniform compliance dates for labeling
requirements is unnecessary (72 FR
9651). Consistent with its statement in
2007, FSIS finds at this time that further
rulemaking on this matter is
unnecessary. However, FSIS is
providing an opportunity for comment
on whether the uniform compliance
date established in this final rule should
be modified or revoked.

Executive Order 12988

This final rule has been reviewed
under the Executive Order 12988, Civil
Justice Reform. Under this final rule: (1)
All state and local laws and regulations
that are inconsistent with this rule will
be preempted; (2) no retroactive effect
will be given to this rule; and (3) no
retroactive proceedings will be required
before parties may file suit in court
challenging this rule.

Executive Order 12866

FSIS has examined the impacts of the
final rule under Executive Order 12866,
which directs agencies to assess costs
and benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). This action has
been determined to be not significant
and, therefore, has not been reviewed by
the Office of Management and Budget.

Establishing a uniform compliance
date for all future Federal food product
labeling regulations affecting the meat
and poultry industry that are issued by
FSIS over a two year period will
eliminate potentially burdensome
requirements otherwise faced by the
industry.

The regulation also greatly limits the
possibility of potentially conflicting
compliance dates for labeling
requirements developed for meat and
poultry products and labeling
requirements developed for non-meat
and non-poultry products. It thus
provides for an orderly industry
adjustment to any new labeling
requirements. Labeling changes in
response to Federal regulations will
likely be less frequent, and

establishments will be able to plan for
full utilization of their labeling stocks.

Need for the Rule

Establishing uniform compliance
dates for food labeling regulations
issued within specified time periods
minimizes the economic impact of label
changes for industry and may indirectly
benefit consumers if cost savings are
passed on in the form of lower prices.

Regulatory Flexibility Analysis

This rule does not have a significant
economic impact on a substantial
number of small entities. Consequently,
an initial regulatory flexibility analysis
is not required (5 U.S.C. 601-612). The
uniform compliance date does not
impose any burden on small entities.
The Agency will conduct regulatory
flexibility of future labeling regulations
if such analyses are required.

Paperwork Requirements

There are no paperwork or
recordkeeping requirements associated
with this policy under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

E-Government Act Compliance

FSIS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services for other purposes.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that minorities, women, and
persons with disabilities are aware of
this final rule, FSIS will announce it on-
line through the FSIS Web page located
at http://www.fsis.usda.gov/
regulations & policies/
2008_Interim_& Final Rules Index/
index.asp. FSIS also will make copies of
this Federal Register publication
available through the FSIS Constituent
Update, which is used to provide
information regarding FSIS policies,
procedures, regulations, Federal
Register notices, FSIS public meetings,
and other types of information that
could affect or would be of interest to
constituents and stakeholders. The
Update is communicated via Listserv, a
free electronic mail subscription service
for industry, trade groups, consumer
interest groups, health professionals and
other individuals who have asked to be
included. The Update is available on the
FSIS Web page. Through the Listserv
and the Web page, FSIS is able to
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provide information to a much broader
and more diverse audience.

In addition, FSIS offers an e-mail
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at
http://www.fsis.usda.gov/
news_and_events/email subscription/.
Options range from recalls to export
information to regulations, directives
and notices. Customers can add or
delete subscriptions themselves, and
have the option to password protect
their accounts.

Done at Washington, DC, on December 9,
2008.

Alfred V. Almanza,

Administrator.

[FR Doc. E8—29485 Filed 12—-11-08; 8:45 am]|
BILLING CODE 3410-DM-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9434]
RIN 1545-BC88

Creditor Continuity of Interest

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations providing guidance
regarding when and to what extent
creditors of a corporation will be treated
as proprietors of the corporation in
determining whether continuity of
interest (““COI”) is preserved in a
potential reorganization. These final
regulations are necessary to provide
clarity to parties engaging in
reorganizations of insolvent
corporations, both inside and outside of
bankruptcy. These final regulations
affect corporations, their creditors, and
their shareholders.
DATES: Effective Date: These final
regulations are effective on December
12, 2008.

Applicability Date: For dates of
applicability see § 1.368—1(e)(8).
FOR FURTHER INFORMATION CONTACT: Jean
Brenner (202) 622—-7790, Douglas Bates
(202) 622-7550, or Bruce Decker (202)
622—7550 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background

On March 10, 2005, the IRS and
Treasury Department published a notice
of proposed rulemaking (REG-163314—

03) in the Federal Register (70 FR
11903) proposing regulations that would
provide guidance regarding the
application of the nonrecognition rules
of subchapter C of the Internal Revenue
Code (Code) to transactions involving
insolvent corporations and to other
transactions that raise similar issues. No
public hearing regarding the proposed
regulations was requested or held. The
IRS and Treasury Department have
carefully considered the comments
regarding the proposed regulations. The
IRS and Treasury Department continue
to consider the issues raised and to
evaluate the complexity and necessity
for valuation under the exchange of net
value requirement. In the interim, these
final regulations adopt the portion of the
proposed regulations that deals with the
circumstances in which (and the extent
to which) creditors of a corporation will
be treated as proprietors of the
corporation in determining whether
continuity of interest is preserved in a
potential reorganization.

Explanation of Provisions

These final regulations provide that,
in certain circumstances, stock received
by creditors may count for continuity of
interest purposes both inside and
outside of bankruptcy proceedings. The
expansion of the application of the G
reorganization rules to reorganizations
of insolvent corporations outside of
bankruptcy is consistent with Congress’
intent to facilitate the rehabilitation of
troubled corporations. S. Rep. No. 96—
1035, 96th Sess. 35 (1980). Accordingly,
the final regulations adopt the rules
proposed for creditors of an insolvent
target corporation outside of a title 11 or
similar case in new § 1.368-1(e)(6) with
only minor modifications and
clarifications. The final regulations treat
claims of the most senior class of
creditors to receive a proprietary
interest in the issuing corporation and
claims of all equal classes of creditors
(together, the senior claims) differently
from the claims of classes of creditors
junior to the senior claims (the junior
claims). The final regulations treat such
senior claims as representing
proprietary interests in the target
corporation. While such senior claims,
and all junior claims, are treated as
representing a proprietary interest in the
target corporation, the determination of
the value of proprietary interests in the
target corporation represented by the
senior claims is made by calculating the
average treatment for all senior claims.
The final regulations provide that the
value of a proprietary interest in the
target corporation represented by a
senior claim is determined by
multiplying the fair market value of the

creditor’s claim by a fraction, the
numerator of which is the fair market
value of the proprietary interests in the
issuing corporation that are received in
the aggregate in exchange for the senior
claims, and the denominator of which is
the sum of the amount of money and the
fair market value of all other
consideration (including the proprietary
interests in the issuing corporation)
received in the aggregate in exchange for
such claims. In contrast to the treatment
of the senior creditor class that receives
stock of the issuing corporation, the
value of the proprietary interest in the
target corporation represented by a
junior claim is the fair market value of
the junior claim. The effect of this rule
is that there is 100 percent continuity of
interest if each senior claim is satisfied
with the same ratio of stock to nonstock
consideration and no junior claim is
satisfied with nonstock consideration.

An example was added to the COI
rule in response to a suggestion that the
final regulations demonstrate the
bifurcation of senior claims when the
creditors of the class receive
disproportionate amounts of acquiring
corporation stock and other property.
Also, in response to comments, a rule
was added to the final regulations
requiring that in the situation where
there is only one class of creditors
receiving stock, more than a de minimis
amount of acquiring corporation stock
must be exchanged for the creditors’
proprietary interests relative to the total
consideration received by the insolvent
target corporation, its shareholders, and
its creditors, before the stock will be
counted for purposes of COL

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these final regulations and, because
the regulations do not impose a
collection of information on small
entities, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Code,
the notice of proposed rulemaking
preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal authors of these
regulations are Jean Brenner, Douglas
Bates, and Bruce Decker of the Office of
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Associate Chief Counsel (Corporate).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.368-1 is amended

by:

m 1. Adding a sentence after the fifth

sentence of paragraph (e)(1)(i).

m 2. Adding a sentence at the end of

paragraph (e)(1)(ii).

m 3. Revising paragraph (e)(3).

m 4. Redesignating paragraphs (e)(6),

(e)(7), and (e)(8) as paragraphs (e)(7),

(e)(8), and (e)(9) respectively, and

adding a new paragraph (e)(6).

m 5. Adding Example 10 to the end of

newly designated paragraph (e)(8).

m 6. Adding a sentence at the end of

newly designated paragraph (e)(9)(i).
The additions and revisions read as

follows:

§1.368-1 Purpose and scope of exception
to reorganization exchanges.
* * * * *

(e) * k%

(1) * *x %

(i) * * * See paragraph (e)(6) of this
section for rules related to when a
creditor’s claim against a target
corporation is a proprietary interest in
the corporation. * * *

(ii) * * * A proprietary interest in the
target corporation is not preserved to the
extent that creditors (or former
creditors) of the target corporation that
own a proprietary interest in the
corporation under paragraph (e)(6) of
this section (or would be so treated if
they had received the consideration in
the potential reorganization) receive
payment for the claim prior to the
potential reorganization and such
payment would be treated as other
property or money received in the
exchange for purposes of section 356
had it been a distribution with respect
to stock.

(3) Related persons acquisitions. A
proprietary interest in the target
corporation is not preserved if, in
connection with a potential
reorganization, a person related (as

defined in paragraph (e)(4) of this
section) to the issuing corporation
acquires, for consideration other than
stock of the issuing corporation, either
a proprietary interest in the target
corporation or stock of the issuing
corporation that was furnished in
exchange for a proprietary interest in
the target corporation. The preceding
sentence does not apply to the extent
those persons who were the direct or
indirect owners of the target corporation
prior to the potential reorganization
maintain a direct or indirect proprietary

interest in the issuing corporation.
* * * * *

(6) Creditors’ claims as proprietary
interests—(i) In general. A creditor’s
claim against a target corporation may
be a proprietary interest in the target
corporation if the target corporation is
in a title 11 or similar case (as defined
in section 368(a)(3)) or the amount of
the target corporation’s liabilities
exceeds the fair market value of its
assets immediately prior to the potential
reorganization. In such cases, if any
creditor receives a proprietary interest
in the issuing corporation in exchange
for its claim, every claim of that class of
creditors and every claim of all equal
and junior classes of creditors (in
addition to the claims of shareholders)
is a proprietary interest in the target
corporation immediately prior to the
potential reorganization to the extent
provided in paragraph (e)(6)(ii) of this
section.

(ii) Value of proprietary interest—(A)
Claims of most senior class of creditors
receiving stock. A claim of the most
senior class of creditors receiving a
proprietary interest in the issuing
corporation and a claim of any equal
class of creditors will be treated as a
proprietary interest in accordance with
the rules of this paragraph (e)(6)(ii). For
a claim of the most senior class of
creditors receiving a proprietary interest
in the issuing corporation, and a claim
of any equal class of creditors, the value
of the proprietary interest in the target
corporation represented by the claim is
determined by multiplying the fair
market value of the claim by a fraction,
the numerator of which is the fair
market value of the proprietary interests
in the issuing corporation that are
received in the aggregate in exchange for
the claims of those classes of creditors,
and the denominator of which is the
sum of the amount of money and the
fair market value of all other
consideration (including the proprietary
interests in the issuing corporation)
received in the aggregate in exchange for
such claims. If only one class (or one set
of equal classes) of creditors receives

stock, such class (or set of equal classes)
is treated as the most senior class of
creditors receiving stock. When only
one class (or one set of equal classes) of
creditors receives issuing corporation
stock in exchange for a creditor’s
proprietary interest in the target
corporation, such stock will be counted
for measuring continuity of interest
provided that the stock issued by the
acquiring corporation is not de minimis
in relation to the total consideration
received by the insolvent target
corporation, its shareholders, and its
creditors.

(B) Claims of junior classes of creditor
receiving stock. The value of a
proprietary interest in the target
corporation held by a creditor whose
claim is junior to the claims of other
classes of target claims which are
receiving proprietary interests in the
issuing corporation is the fair market
value of the junior creditor’s claim.

(iii) Bifurcated claims. If a creditor’s
claim is bifurcated into a secured claim
and an unsecured claim pursuant to an
order in a title 11 or similar case (as
defined in section 368(a)(3)) or pursuant
to an agreement between the creditor
and the debtor, the bifurcation of the
claim and the allocation of
consideration to each of the resulting
claims will be respected in applying the
rules of this paragraph (e)(6).

(iv) Effect of treating creditors as
proprietors. The treatment of a creditor’s
claim as a proprietary interest in the
target corporation shall not preclude
treating shares of the target corporation
as proprietary interests in the target
corporation.

* * * * *

( 8) * *x %

Example 10. Creditors treated as owning a
proprietary interest. (i) More than one class
of creditor receives issuing corporation stock.
T has assets with a fair market value of $150x
and liabilities of $200x. T has two classes of
creditors: two senior creditors with claims of
$25x each; and one junior creditor with a
claim of $150x. T transfers all of its assets to
P in exchange for $95x in cash and shares of
P stock with a fair market value of $55x. Each
T senior creditor receives $20x in cash and
P stock with a fair market value of $5x in
exchange for his claim. The T junior creditor
receives $55x in cash and P stock with a fair
market value of $45x in exchange for his
claim. The T shareholders receive no
consideration in exchange for their T stock.
Under paragraph (e)(6) of this section,
because the amount of T’s liabilities exceeds
the fair market value of its assets
immediately prior to the potential
reorganization, the claims of the creditors of
T may be proprietary interests in T. Because
the senior creditors receive proprietary
interests in P in the transaction in exchange
for their claims, their claims and the claim
of the junior creditor and the T stock are
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treated as proprietary interests in T
immediately prior to the transaction. Under
paragraph (e)(6)(ii)(A) of this section, the
value of the proprietary interest of each of the
senior creditors’ claims is $5x (the fair
market value of the senior creditor’s claim,
$25x, multiplied by a fraction, the numerator
of which is $10x, the fair market value of the
proprietary interests in the issuing
corporation, P, received in the aggregate in
exchange for the claims of all the creditors
in the senior class, and the denominator of
which is $50x, the sum of the amount of
money and the fair market value of all other
consideration (including the proprietary
interests in P) received in the aggregate in
exchange for such claims). Accordingly, $5x
of the stock that each of the senior creditors
receives is counted in measuring continuity
of interest. Under paragraph (e)(6)(ii)(B) of
this section, the value of the junior creditor’s
proprietary interest in T immediately prior to
the transaction is $100x, the value of his
claim. Thus, the value of the creditors’
proprietary interests in total is $110x and the
creditors received $55x worth of P stock in
total in exchange for their proprietary
interests. Therefore, P acquired 50 percent of
the value of the proprietary interests in T in
exchange for P stock. Because a substantial
part of the value of the proprietary interests
in T is preserved, the continuity of interest
requirement is satisfied.

(ii) One class of creditor receives issuing
corporation stock and cash in
disproportionate amounts. T has assets with
a fair market value of $80x and liabilities of
$200x. T has one class of creditor with two
creditors, A and B, each having a claim of
$100x. T transfers all of its assets to P for
$60x in cash and shares of P stock with a fair
market value of $20x. A receives $40x in cash
in exchange for its claim. B receives $20x in
cash and P stock with a fair market value of
$20x in exchange for its claim. The T
shareholders receive no consideration in
exchange for their T stock. The P stock is not
de minimis in relation to the total
consideration received. Under paragraph
(e)(6) of this section, because the amount of
T’s liabilities exceeds the fair market value of
its assets immediately prior to the potential
reorganization, the claims of the creditors of
T may be proprietary interests in T. Because
the creditors of T received proprietary
interests in P in the transaction in exchange
for their claims, their claims and the T stock
are treated as proprietary interests in T
immediately prior to the transaction. Under
paragraph (e)(6)(ii)(A) of this section, the
value of the proprietary interest of each of the
senior creditors is $10x (the fair market value
of a senior creditor’s claim, $40x, multiplied
by a fraction, the numerator of which is $20x,
the fair market value of the proprietary
interests in the issuing corporation, P,
received in the aggregate in exchange for the
claims of all the creditors in the class, and
the denominator of which is $80x, the sum
of the amount of money and the fair market
value of all other consideration (including
the proprietary interests in P) received in the
aggregate in exchange for such claims).
Accordingly, $10x of the cash that was
received by A and $10x of the P stock that
was received by B are counted in measuring

continuity of interest. Thus, the value of the
creditors’ proprietary interests in total is
$20x and the creditors received $10x worth
of P stock in total in exchange for their
proprietary interests. Therefore, P acquired
50 percent of the value of the proprietary
interests in T in exchange for P stock.
Because a substantial part of the value of the
proprietary interests in T is preserved, the
continuity of interest requirement is satisfied.

(9) * * * The sixth sentence of
paragraph (e)(1)(i) of this section, the
last sentence of paragraph (e)(1)(ii) of
this section, paragraph (e)(3) of this
section, paragraph (e)(6) of this section,
and Example 10 of paragraph (e)(8) of
this section apply to transactions
occurring after December 12, 2008.

Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

Approved: December 3, 2008.
Eric Solomon,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. E8-29271 Filed 12—11-08; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Parts 1910, 1915, 1917, 1918
and 1926

[Docket No. OSHA-2008-0031]
RIN 1218-AC42

Clarification of Employer Duty To
Provide Personal Protective
Equipment and Train Each Employee

AGENCY: Occupational Safety and Health
Administration (OSHA), U.S.
Department of Labor.

ACTION: Final rule.

SUMMARY: In this rulemaking, OSHA is
amending its standards to add language
clarifying that the personal protective
equipment (PPE) and training
requirements impose a compliance duty
to each and every employee covered by
the standards and that noncompliance
may expose the employer to liability on
a per-employee basis. The amendments
consist of new paragraphs added to the
introductory sections of the listed Parts
and changes to the language of some
existing respirator and training
requirements. This action, which is in
accord with OSHA’s longstanding
position, is being taken in response to
recent decisions of the Occupational
Safety and Health Review Commission
indicating that differences in wording
among the various PPE and training

provisions in OSHA safety and health
standards affect the Agency’s ability to
treat an employer’s failure to provide
PPE or training to each covered
employee as a separate violation. The
amendments add no new compliance
obligations. Employers are not required
to provide any new type of PPE or
training, to provide PPE or training to
any employee not already covered by
the existing requirements, or to provide
PPE or training in a different manner
than that already required. The
amendments simply clarify that the
standards apply to each employee.
DATES: This final rule becomes effective
on January 12, 2009.

ADDRESSES: In accordance with 28
U.S.C. 2112(a), the Agency designates
Joseph M. Woodward, Associate
Solicitor of Labor for Occupational
Safety and Health, Office of the Solicitor
of Labor, Room S—4004, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210, to
receive petitions for review of the final
rule.

FOR FURTHER INFORMATION CONTACT:
Contact Ms. Jennifer Ashley, Director,
Office of Communications, OSHA, U.S.
Department of Labor, Room N-3647,
200 Constitution Avenue, NW.,
Washington, DC 20210; telephone (202)
693-1999 or fax (202) 693-1634.
SUPPLEMENTARY INFORMATION:

1. Table of Contents

1. Table of Contents

II. Background

III. Legal Authority

IV. Summary and Explanation of the Final
Rule

V. Final Economic Analysis

VI. Regulatory Flexibility Certificate

VII. Environmental Impact Assessment

VIII. Federalism

IX. Unfunded Mandates

X. OMB Review Under the Paperwork
Reduction Act

XI. State Plan States

XII. Authority and Signature

II. Background

A. Personal Protective Equipment (PPE)

The use of personal protective
equipment, including respirators, is
often necessary to protect employees
from injury or illness caused by
exposure to toxic substances and other
workplace hazards. Many OSHA
standards in Parts 1910 through 1926
require employers to provide PPE to
their employees and ensure the use of
PPE. Some general standards require the
employer to provide appropriate PPE
wherever necessary to protect
employees from hazards. See, e.g.,
§§1910.132(a); 1915.152(a); 1926.95(a).
Other standards require the employer to
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provide specific types of PPE or to
provide PPE in specific circumstances.
For example, the logging standard
requires employers to provide cut-
resistant leg protection to employees
operating a chainsaw, 29 CFR
1910.266(d)(1)(iv); the coke oven
emissions standard requires the
employer to provide flame resistant
clothing and other specialized
protective equipment, § 1910.1029(h);
and the methylene chloride standard
requires the employer to provide
protective clothing and equipment that
is resistant to methylene chloride,
§1910.1052(h). OSHA'’s respirator
standards follow a similar pattern.
Section 1910.134, revised in 1998,
requires employers to provide
respirators “when such equipment is
necessary to protect the health of the
employee.” § 1910.134(a)(2). The
section includes additional paragraphs
requiring employers to establish a
respiratory protection program, to select
an appropriate respirator based upon
the hazard(s) to which the employee is
exposed, to provide a medical
examination to determine the
employee’s ability to use a respirator, to
fit-test the respirator to the individual
employee and to take other actions to
ensure that respirators are properly
selected, used and maintained. E.g.,
§1910.134(c) through (m); 63 FR 1152—
1300 January 8, 1998 (Respiratory
Protection rule). A variety of other
standards require the employer to
provide respirators when employees are
or may be exposed to specific hazardous
substances. See, e.g.,
§1910.1101(g)(asbestos);
§1910.1027(g)(cadmium). The 1998
Respiratory Protection rule revised the
substance-specific standards then in
existence to simplify and consolidate
their respiratory protection provisions.
63 FR 1265-68. Except for a limited
number of respirator provisions unique
to each substance-specific standard, the
regulatory text on respirators for these
standards is virtually the same. The
construction industry asbestos
standard’s initial respirator paragraph,
which is virtually identical to the initial
respirator paragraphs in most substance
specific standards, states that, “[flor
employees who use respirators required
by this section, the employer must
provide respirators that comply with the
requirements of this paragraph.”
§1926.1101(h)(1). The standard also
states that, ““the employer must
implement a respiratory protection
program in accordance with [certain
requirements in § 1910.134].”
§1926.1101(h)(2).

B. Training

Training is also an important
component of many OSHA standards.
Training is necessary to enable
employees to recognize the hazards
posed by toxic substances and
dangerous work practices and protect
themselves from these hazards.
Virtually all of OSHA’s toxic-substance
standards, such as the asbestos, vinyl
chloride, lead, chromium, cadmium and
benzene standards, require the employer
to train or provide training to employees
who may be exposed to the substance.
Many safety standards also contain
training requirements. The lockout/
tagout standard, for example, requires
the employer to provide training on the
purpose and function of the energy
control program, § 1910.147(c)(7), and
the electric power generation standard
requires that employees be trained in
and familiar with pertinent safety
requirements and procedures.
§1910.269(a)(2).

The regulatory text on training varies
from standard to standard. Some
standards explicitly state that “each
employee shall be trained”” or “each
employee shall receive training” or
contain similar language that makes
clear that the training must be provided
to each individual employee covered by
the requirement. E.g., process safety
management, § 1910.119(g)(i) (each
employee shall be trained); lockout/
tagout, §1910.147(c)(7)(A) (each
employee shall receive training); vinyl
chloride, § 1910.1017(j) (each employee
shall be provided training); construction
general safety and health provisions,
§1926.20(b) (instruct each employee);
construction fall protection,
§1926.503(a) (provide a training
program for each employee).

Other standards contain a slight
variation; they state that “employees
shall be trained” or that the employer
must “‘provide employees with
information and training.” E.g., Electric
power generation, § 1910.269(a)(2)
(employees shall be trained); Benzene,
§1910.1028(j)(3)(i) (provide employees
with information and training); Hazard
communication, § 1910.1200(h) (provide
employees with effective information
and training).

Finally, some standards state that the
employer must “institute a training
program [for exposed employees] and
ensure their participation in the
program’ or contain similar language.
For example, the asbestos standard’s
initial training section states that “[t]he
employer shall institute a training
program for all employees who are
exposed to airborne concentrations of
asbestos at or above the PEL and/or

excursion limit and ensure their
participation in the program.”
§1910.1001()(7). See also, e.g.,
§1926.1101(k)(9) (Construction
asbestos); § 1910.1025(1) (Lead);
§1910.1027(m)(4) (Cadmium).

The Agency interprets its PPE and
training provisions to impose a duty
upon the employer to comply for each
and every employee subject to the
requirement regardless of whether the
provision expressly states that PPE or
training must be provided to “each
employee.” Neither the Commission nor
any court has ever suggested that an
employer can comply with the PPE and
training provisions in safety and health
standards by providing PPE to some
employees covered by the requirement
but not others, or that the employer can
train some employees covered by the
training requirement but not others. The
basic nature of the employer’s obligation
is the same in all of these provisions;
each and every employee must receive
the required protection.

Therefore, the agency’s position is
that a separate violation occurs for each
employee who is not provided required
PPE or training, and that a separate
citation item and proposed penalty may
be issued for each. However, as
discussed in the Legal Authority
section, a recent decision of the Review
Commission in the Ho case suggests that
minor variations in the wording of the
provisions affect the Secretary’s
authority to cite and penalize separate
violations. Secretary of Labor v. Erik K.
Ho, Ho Ho Ho Express, Inc. and
Houston Fruitland, Inc., 20 O.S.H. Cas.
(BNA) 1361 (Rev. Comm’n 2003), aff’d,
Chao v. OSHRC and Erik K. Ho, 401
F.3d 355 (5th Cir. 2005). The agency is
proposing to amend its standards to
make it unmistakably clear that each
covered employee is required to receive
PPE and training, and that each instance
when an employee subject to a PPE or
training requirement does not receive
the required PPE or training may be
considered a separate violation subject
to a separate penalty.

Where an employer commits multiple
violations of a single standard or
regulation, OSHA either groups the
violations and proposes a single
penalty, or cites and proposes a penalty
for each discrete violation. Although
“grouping” is the more common
method, OSHA proposes separate ‘“per-
instance” penalties in cases where the
resulting heightened aggregate penalty
is appropriate to deter flagrant violators
and increase the impact of OSHA’s
limited resources. Per-employee
penalties for violations of PPE and
training requirements are no different in
kind than other types of per-instance
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penalties the agency has proposed
under this policy. OSHA’s current
policies for issuing instance-by-instance
violations are described in OSHA
Instruction CPL 2.80 issued on October
21, 1990. These detailed instructions to
OSHA's field offices and the National
Office ensure that the policy is only
used when a particularly flagrant
violation is discovered, and that each
case receives careful review by the
Agency’s senior officials before such
citations are issued. Approximately
seven instance-by-instance, or
egregious, citations are issued each year
(Ex. 69).

Accordingly, on August 19, 2008,
OSHA proposed to amend the respirator
and training provisions in the standards
in Parts 1910 through 1926 to: (1) Revise
the language of the initial respirator
paragraphs adopted in the 1998
respiratory protection rule to explicitly
state that the employer must provide
each employee an appropriate respirator
and implement a respiratory protection
program for each employee, (2) revise
the language of those initial training
paragraphs that require the employer to
institute or provide a training program
to explicitly state that the employer
must train each employee, and (3) add
a new section to the introductory
Subparts of each Part to clarify that
standards requiring the employer to
provide PPE, including respirators, or to
provide training to employees, impose a
separate compliance duty to each
employee covered by the requirement
and that each instance of an employee
who does not receive the required PPE
or training may be considered a separate
violation (73 FR 48335—48350).

OSHA received approximately 50
comments on the proposal, and, in
response to several requests, held a
hearing on October 6, 2008. A 30-day
period was established for post-hearing
comments and briefs, and seven post-
hearing submissions were received by
the Agency.

Following the notice and comment
period, an informal rulemaking hearing,
and careful Agency deliberation, OSHA
finds that its preliminary conclusions
are appropriate and is therefore issuing
this final standard clarifying employers’
responsibilities to provide required PPE
and training to each and every one of
their employees.

Federal Register documents,
comments, the transcript from the
hearing, and post hearing submissions
can be accessed electronically at
http://www.regulations.gov, docket No.
OSHA-2008-0031. Comments received
are identified at regulations.gov as
Exhibits “OSHA-2008-0031-XXX".
However, in the discussion below,

comments will simply be referenced as
“Ex. XXX” to shorten the references and
make the document more readable.

Please note that the title of the final
rulemaking has been changed from the
title used in the proposal. The proposed
rulemaking title “Clarification of
Remedy for Violation of Requirements
to Provide Personal Protective
Equipment and Train Each Employee”
caused some confusion as to the nature
of the rulemaking. Therefore, OSHA has
changed the title to “Clarification of
Employer Duty to Provide Personal
Protective Equipment and Training to
Each Employee” to show that the
rulemaking does not impose penalties,
but rather clarifies each employer’s duty
to provide PPE and training to each and
every employee covered by the
standards and informs employers that
the failure to provide PPE or training to
an employee may be considered a
separate violation.

III. Legal Authority

A. Introduction

The final rule does not impose any
new substantive requirements. The
regulatory text clarifies that the duty to
provide personal protective equipment
of all types, including respirators, and
training to employees is a duty owed to
each employee covered by the
requirement. This adds no new
compliance burden; the nature of the
employer’s duty to protect each
employee is inherent in the existing
provisions. To comply with existing
PPE and training provisions, the
employer must provide PPE to each
employee who needs it and train each
employee who must be informed of job
hazards. The employer is not in
compliance if some employees are
without personal protection or are
untrained. The final rule achieves
greater consistency in the regulatory text
of the various respirator and training
provisions in Parts 1910 through 1926,
provides clearer notice of the nature of
the employer’s duty under existing PPE
and training provisions, and addresses
the Commission’s interpretation that the
language of some respirator and training
provisions does not allow separate per-
employee citations and penalties.

Before OSHA can issue a new more
protective standard, the agency must
find that the hazard being regulated
poses a significant risk of material
health impairment and that the new
standard is reasonably necessary and
appropriate to reduce that risk.
Industrial Union Department, AFL-CIO
v. American Petroleum Institute, 448
U.S. 607 (1980). OSHA must also show
that the new standard is technologically

and economically feasible, and cost
effective. American Textile Mfrs. Inst.,
Inc. v. Donovan, 452 U.S. 490 (1980).
These requirements are not implicated
in this final rule because the
amendments merely clarify the
obligations under the existing PPE and
training provisions and add no
additional requirements. See sections V
and VI infra. The agency met its burden
of showing significant risk, feasibility
and cost effectiveness in promulgating
the existing PPE and training
requirements.

B. General Principles Governing Per-
Instance Penalties

Section 9(a) of the Act authorizes the
Secretary to issue a citation when “an
employer has violated a requirement of
* * * any standard.” 29 U.S.C. 658(a).
A separate penalty may be assessed for
“each violation.” Id. at 666(a), (b), (c).
“The plain language of the Act could
hardly be clearer” in authorizing a
separate penalty for each discrete
instance of a violation of a duty
imposed by a standard. Kaspar Wire
Works, Inc. v. Secretary of Labor, 268
F.3d 1123, 1130 (DC Cir. 2001).

What constitutes an instance of a
violation for which a separate penalty
may be assessed depends upon the
nature of the duty imposed by the
standard or regulation at issue. If the
standard “‘prohibits individual acts
rather than a single course of action,”
each prohibited act constitutes a
violation for which a penalty may be
assessed. Secretary of Labor v. General
Motors Corp., CPCG Oklahoma City
Plant, 2007 WL 4350896, 35 (GM) (Rev.
Comm’n 2007); Sanders Lead Co. 17
0.S.H. Cas. (BNA) 1197, 1203 (Rev.
Comm’n 1995). Applying this test, the
Commission has held that the
recordkeeping regulation’s requirement
to record each injury or illness is
violated each time the employer failed
to record an injury or illness, Secretary
of Labor v. Caterpillar Inc., 15 O.S.H.
Cas. (BNA) 2153, 2172-73 (Rev.
Comm’n 1993); the machine guarding
standard’s requirement for point-of-
operation guards on machine parts that
could injure employees is violated at
each unguarded machine, Hoffman
Constr. Co. v. Secretary of Labor, 6
0O.S.H. Cas. (BNA) 1274, 1275 (Rev.
Comm’n 1975); the fall protection
standard’s requirement to guard floor
and wall openings is violated at each
location on a construction site where
appropriate fall protection is lacking,
Secretary of Laborv. J.A. Jones Constr.
Co., 15 O.S.H. Cas. (BNA) 2201, 2212
(Rev. Comm'n 1993); the trenching
standard’s shoring or shielding
requirement is violated at each
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unprotected trench, Secretary of Labor
v. Andrew Catapano Enters., Inc., 17
0O.S.H. Cas. (BNA) 1776, 1778 (Rev.
Comm’n 1996) and the electrical safety
standard is violated at each location
where non-complying electrical
equipment is installed. A.E. Staley Mfg.
Co. v. Secretary of Labor, 295 F.3d 1341,
1343 (DC Cir. 2002).

The failure to protect an employee is
a discrete act for which a separate
penalty may be assessed when the
standard imposes a specific duty on the
employer to protect individual
employees:

Some standards implicate the protection,
etc. of individual employees to such an
extent that the failure to have the protection
in place for each employee permits the
Secretary to cite on a per-instance basis.
However, where a single practice, method or
condition affects multiple employees, there
can be only one violation of the standard.

Secretary of Labor v. Hartford Roofing
Co., 17 O.S.H. Cas. (BNA) 1361, 1365
(Rev. Comm’n 1995). In Hartford
Roofing, the Commission held that
abatement of an unguarded roof edge
required the single action of installing a
motion stopping system or line that
would constitute compliance for all
employees exposed to a fall. Id. at 1367.
Accordingly, the failure to abate the
hazard could be cited only once
regardless of the number of exposed
employees. Ibid. However, where the
employer fails to protect employees
from falls at several different locations
in the same building, a violation exists
at each such location. J.A. Jones, 15
0.S.H. Cas. (BNA) at 2212. Thus, what
constitutes an “instance” of a violation
varies depending upon the standard.
“Per-instance” can mean per-machine,
or per-injury, or per-location depending
upon the nature of the employer’s
compliance obligation.

Per-employee violations are no
different from other types of per-
instance violations. Just as the employer
must ensure that electrical equipment is
safe in each location where it is
installed, Staley, 295 F.3d at 1343, the
employer must ensure that each
employee who requires PPE or training
receives it. Hartford Roofing, 17 O.S.H.
Cas. (BNA) at 1366. The failure to
provide an individual employee with an
appropriate respirator is a discrete
instance of a violation of the general
respirator standard, 29 CFR 1910.134,
because the standard requires an
individual act for each employee:

As long as employees are working in a
contaminated environment, the failure to
provide each of them with appropriate
respirators could constitute a separate and
discrete violation * * *, [T]he condition or
practice to which the standard is directed

* * * [is] the individual and discrete failure
to provide an employee working within a
contaminated environment with a proper
respirator.

17 O.S.H. Cas. (BNA) at 1366. Hartford
Roofing reflects the guiding principle
that provisions requiring the employer
to “provide” respirators to employees
because of environmental or other
hazards to which they are exposed are
intrinsically employee-specific because
such provisions require protection for
employees as individuals. The
Commission reaffirmed this principle in
subsequent cases. In Secretary of Labor
v. Sanders Lead Co., 17 O.S.H. Cas.
(BNA) 1197, 1203 (Rev. Comm’n 1995),
the Commission held that the lead
standard’s requirement for semiannual
respirator fit-tests could be cited on a
per-employee basis because it involved
evaluation of individual employees’
respirators under certain conditions
peculiar to each employee. Furthermore,
in Catapano, 17 O.S.H. Cas. (BNA) at
1780, the Commission indicated that the
general construction training standard,
§1926.21(b)(2), clearly supported per-
employee citations for each individual
employee not trained. However, the
Commission in Catapano found that the
Secretary had not cited training
violations on a per-employee basis, but
rather, had impermissibly cited the
employer for each inspection in which
employees were found not to have been
trained. Thus, the Commission affirmed
only a single violation of the standard.
Ibid.

In the Ho decision, the Commission
veered from these principles and
adopted an analysis focused on the
presence or absence of certain specific
words in the respirator or training
provision at issue. 20 O.S.H. Cas. (BNA)
at 1369-1380. Under this approach, the
agency'’s ability to enforce respirator and
training violations using per-employee
citations in appropriate cases turns on
minor variations in the wording of the
requirements.

Erik Ho, a Texas businessman, was
cited for multiple violations of the
construction asbestos standard’s
respirator and training provisions. Ho’s
conduct was particularly flagrant. He
hired eleven undocumented Mexican
employees to remove asbestos from a
vacant building without providing any
of them with appropriate protective
equipment, including respirators, and
without training them on the hazards of
asbestos. Ho persisted in exposing the
unprotected, untrained employees to
asbestos even after a city building
inspector shut down the worksite, at
which point Ho began operating secretly
at night behind locked gates. The
citations charged Ho with separate

violations for each of the eleven
employees not provided a respirator.
The respirator provision then in effect
stated, in relevant part, that “[t]he
employer shall provide respirators and
ensure that they are used * * * [d]uring
all Class I asbestos jobs.”
§1926.1101(h)(1)@). Ho was also
charged with separate violations for
each of the eleven employees not
trained in accordance with
§1926.1101(k)(9)(i) and (k)(9)(viii).
Paragraph (k)(9)(i) requires the employer
to “institute a training program for all
[exposed] employees and * * * ensure
their participation in the program;”
paragraph (k)(9)(viii) states that “[t]he
training program shall be conducted in
a manner that the employee is able to
understand * * * [and] the employer
shall ensure that each such employee is
informed of [specific hazard
information].”

A divided Occupational Safety and
Health Review Commission vacated all
but one of the respirator and one of the
training violations. According to the
majority, the requirement to provide
respirators and ensure their use
involved the single act of providing
respirators to the employees in the
group performing the specified asbestos
work. 17 O.S.H. Cas. (BNA) at 1372.
Thus, the majority concluded, “the
plain language of the standard addresses
employees in the aggregate, not
individually.” Ibid. The majority
reached this conclusion despite
acknowledging that various
subparagraphs immediately following
the cited provision required particularly
employee-specific actions, such as fit-
testing individual employees. Ibid. n.
12.

The majority adopted an equally
narrow interpretation of the requirement
in §1926.1101(k)(9)(i) to “institute a
training program” for all [exposed]
employees and ensure their
participation in the program.”
According to the majority, this language
requires the employer to have a single
training program for all exposed
employees and imposes a single duty to
train employees generally. Id. at 1374.
Although paragraph (k)(9)(viii)
explicitly states that, “‘the employer
shall ensure that each such employee is
informed of [specific hazard
information],” the majority found that
“the mere use of the terminology ‘each
such employee’ under (k)(9)(viii) does
not demonstrate that these [training]
provisions define the relevant
workplace exposure in terms of
exposure of individual employees.”
Ibid. One Commissioner dissented,
arguing that the plain wording of the
respirator and training provisions
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authorizes OSHA to treat as a discrete
violation each employee not provided
and required to use an appropriate
respirator, and each employee not
trained in asbestos hazards. Id. at 1380-
86 (Rodgers, Comm'r dissenting).

A divided panel of the U.S. Court of
Appeals for the Fifth Circuit affirmed
the result reached by the Commission,
in part on different grounds than those
articulated by the Commission majority.
401 F.3d at 368—376. The majority
agreed with the Commission that the
language of the respirator provision did
not support per-employee penalties for
Ho’s failure to provide a respirator to
each employee who performed covered
asbestos work. Id. at 373-74.
Disagreeing with the Commission, the
majority found that the language of the
training provision permits per-employee
citations. Id. at 372. However, the
majority concluded that the agency’s
decision to cite and penalize Ho for
each untrained employee was
unreasonable absent circumstances
showing that different training actions
would have been required because of
uniquely employee-specific factors. Id.
at 373. Judge Garza dissented. He read
the respirator provision to require action
on a per-employee basis. Id. at 379
(Garza J. dissenting). He also found no
support for the majority’s “employee-
specific unique circumstances”
requirement under the training
provision and concluded that, in any
event, the requirement was met by Ho’s
failure to train the employees and
ensure that they understood the
training. Id. at 379-80.

In two subsequent decisions, the
Commission stated that respirator and
training requirements worded slightly
differently from those at issue in Ho
may be cited on a per-employee basis.
In Secretary of Labor v. Manganas
Painting Co., 21 O.S.H. Cas. (BNA) 1964,
1998—-99 (Rev. Comm’n 2007), the
Commission indicated that the initial
respiratory protection paragraph of the
1993 construction lead standard,
§1926.62(f)(1), authorizes per-employee
citations. That paragraph states, in
relevant part, “[w]here the use of
respirators is required under this section
the employer shall provide * * * and
assure the use of respirators which
comply with the requirements of this
paragraph.” The Commission
distinguished Ho on the ground that the
language in the cited provision
requiring the employer to provide
respirators ‘““which comply with the
requirements of this paragraph” means
that compliance with paragraph (f)(1) is
predicated upon compliance with all of
the requirements in paragraph (f),
including fit-testing requirements in

another section of the paragraph that are
uniquely employee-specific.? Ibid. In
contrast, in Ho the language requiring
compliance with such provisions
immediately followed the cited initial
provision, and the Commission declined
to read the initial provision in light of
the subsequent requirements. However,
the Commission’s interpretation in
Manganas that the lead standard
authorizes per-employee violations may
not be part of the holding of the case.
After stating that the standard could be
cited on a per-employee basis, the
Commission then stated that it declined
to determine whether Manganas’s
failure to provide respirators to multiple
employees constituted a single violation
or multiple violations on the ground
that the amount of the total penalty
would not be affected under the
circumstances of that case. Id. at 1999.

In December 2007, the Commission
decided GM. 2007 WL 4350896. The
case involved citations issued in 1991
charging GM, inter alia, with separate
violations for each of six employees not
trained in accordance with the lockout/
tagout (LOTO) standard’s initial training
paragraph, §1910.147(c)(7)(i). This
paragraph states, in relevant part, that
“[t]he employer shall provide training to
ensure that the purpose and function of
the energy control program are
understood by employees * * *. (A)
Each authorized employee shall receive
training * * *.”” The citation also
charged GM with separate violations for
each of twelve employees not retrained
in accordance with the standard’s
retraining provision,
§1910.147(c)(7)(iii)(B), which requires
retraining whenever the employer is
aware of inadequacies in the employee’s
knowledge or use of the energy control
procedures.

The Commission affirmed all of these
per-employee violations. It held that the
LOTO training paragraph, unlike the
initial paragraph at issue in Ho, states
that “each employee” is to be trained
and therefore “imposes a specific duty
on the employer to train each individual
employee.” 2007 WL 4350896 at 36. The
Commission also noted that other
requirements in paragraph (c)(7) clarify
the individualized nature of the training
duty, such as the requirement to record
the employees’ names and dates of
training; that the preamble indicates
that training involves consideration of
employee-specific factors, and that ““the
core concept of lockout/tagout is

1The current version of § 1926.62(f)(1) is virtually
identical to the 1993 version at issue in Manganas.
The provision now states in relevant part, ““[flor
employees who use respirators required by this
section, the employer must provide respirators that
comply with the requirements of this paragraph.”

personal protection.” Id. at 37
(emphasis added). The Commission did
not refer to the portion of its Ho
decision that rejected reliance on “each
employee” language in the training
requirement at issue there or that
refused to consider any requirements in
the standard other than the cited initial
provision in deciding the nature of the
employer’s duty.

For similar reasons, the Commission
affirmed separate violations of the
requirement to retrain whenever the
employer becomes aware of deviations
from or inadequacies in the employee’s
knowledge or use of the energy control
procedures. Ho (construing 29 CFR
1910.147(c)(7)(iii)(B)). This provision,
the Commission found, “specifically
targets deviations from or inadequacies
in the employee’s knowledge or use of
the energy control procedures, an
occurrence that would trigger an
employer’s obligation to retrain only
that particular employee.” Ibid.
(internal quotations omitted).

The Commission held that because
the training provisions impose a specific
duty on the employer to train each
employee, it is irrelevant whether the
employer may choose to provide the
required training collectively, such as
holding a single training session for all
employees. Id. at 36. Under the wording
of the standard, the Commission
concluded, “any failure to train would
be a separate abrogation of the
employer’s duty to train each untrained
employee.” Ibid. The Commission
distinguished the Ho decision on the
ground that the language at issue there,
requiring ‘““a training program for all
employees,” pertained to a single group
of employees collectively exposed to
identical hazards. Ibid.

C. The Agency’s Interpretation

The Agency’s position is that despite
minor differences in their wording, all
PPE and training provisions in safety
and health standards impose the same
basic duty on the employer to protect
employees individually—by providing
personal protective equipment, such as
a respirator, or by communicating
hazard information through training.
The individualized nature of the duty to
comply does not change because of the
presence or absence of the words “each
employee,” or other words explicitly
stating that the employer’s duty runs to
each individual employee. Thus, the
existing PPE provisions may be cited
separately for each employee who
requires PPE but does not receive it, and
the training provisions may be cited
separately for each employee who
requires training but does not receive it.
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The employee-specific nature of the
employer’s duty to provide PPE and
training may be demonstrated in several
different ways. First, the employer must
take a separate abatement action for
each individual employee. Where
respirators are required, the employer
must give a separate respirator to each
individual employee. Where training is
required, the employer must impart
specific hazard information to each
individual employee. The employee-
specific nature of the training
requirements is not altered because the
employer may choose to conduct
training in a group session. As the
Commission held in GM, the duty to
provide training is specific to each
individual employee subject to the
requirement. 2007 WL 4350896. Thus
regardless of how the training is
conducted, the employer must ensure
that each individual employee receives
the required information at the
appropriate time.

Second, unlike standards that do not
permit per-employee citations, the PPE
and training requirements logically
permit the employer to comply for one
employee and not another. In Hartford
Roofing, the Commission found that
installation of a motion stopping system
at a roof edge was a single discrete
action unaffected by the number of
employees on the roof, and therefore
could not be cited on a per-employee
basis. 17 O.S.H. Cas. (BNA) at 1368—69.
The employer could not have complied
for one employee without also
complying for all other employees
exposed to the hazard.

By contrast, the actions necessary to
comply with PPE and training
requirements for one employee do not
constitute compliance for any other
employee. To fully comply with these
requirements the employer must take as
many abatement actions as there are
employees to be protected. The fact that
the employer may comply for one or a
few employees, while leaving many
others unprotected, strongly supports
the availability of per-employee
citations. Ho, 401 F.3d at 379 (Garza, J.
dissenting).

Finally, compliance with PPE and
training provisions requires the
employer to account for differences
among individual employees. To
comply with respirator requirements,
the employer must, among other things,
select respirators based on the specific
respiratory hazards to which the
employee is exposed and perform
individual face-fit tests. E.g.,
§1910.134(d), (f). To comply with
training requirements, the employer
must ensure that each employee
receives the required information. E.g.,

§1910.1001(j)(7)(iii) (asbestos). The
employer must therefore account for
factors such as when individual
employees commence work subject to
the training requirement and when they
are available for training. Individual
language differences also play a role.
For example, if one employee
understands only English, and another
employee understands only Spanish,
training must account for this
difference. The actions necessary to fit
a respirator to an individual employee’s
face and to ensure that hazard
information is received by an employee
therefore clearly entail consideration of
individual factors.

1. The Ho Decision

The Secretary believes that the
Commission majority’s analysis in Ho is
fundamentally flawed for several
reasons discussed below. We discuss
this issue because it is important to an
understanding of the Secretary’s
interpretation of her standards and of
the clarifying amendments to the PPE
and training provisions. This final rule
confirms the Secretary’s interpretation
of standards of this kind.

a. The Ho majority’s analysis is
inconsistent with the proper analytical
framework outlined above. The
requirement to provide respirators
because of environmental hazards
involves a separate discrete act for each
employee exposed to the hazard.
Hartford Roofing, 17 O.S.H. Cas. (BNA)
at 1367. Eric Ho had eleven employees
performing Class I asbestos work;
therefore, he had to provide eleven
separate respirators and ensure that
each of the eleven employees used the
devices. Ho also had to ensure that each
employee received training on asbestos
hazards. The cited asbestos respirator
and training provisions required
analytically distinct acts for each
employee, and therefore permitted per-
employee citations.

b. The majority’s analysis does not
reflect either Commission precedent
preceding Ho, or more recent
Commission caselaw. Hartford Roofing
reflects the guiding principle
distinguishing between requirements
that apply individually to each
employee, such as respirator provisions,
and those that address hazardous
conditions affecting employees as a
group. 17 O.S.H. Cas. (BNA) at 1366—-67.
Manganas recognizes the principle that
a requirement to provide respirators
should be read in light of the associated
provisions requiring individualized
actions such as individual fit-testing. 21
0.S.H. Cas. (BNA) at 1998. And GM
holds that a training requirement
containing “‘each employee” language,

which was also contained in the
standard cited in Ho, imposes a specific
duty to train each individual employee
and may be cited on a per-employee
basis. 2007 WL 4350896 at 24. Ibid.

c. The majority’s analysis amounts to
a “magic words” test for determining
the nature of the duty to comply with
PPE and training requirements that is at
odds with the Secretary’s intention and
does not make practical sense. There is
only a minor difference between the
language of the respirator requirement
in Manganas and that in Ho. In
Manganas the requirement to comply
with the provisions of the standard as a
whole is stated explicitly in the
standard’s first sentence, while in Ho
the requirement was implicit in that
sentence and was explicitly stated by
the remaining provisions of the
standard. Similarly, in GM the “each
employee” language was in the first
enumerated subsection of the training
standard, while in Ho it was in a later
subsection. As the preceding discussion
makes clear, the agency did not intend
that minor wording variations among
various PPE and training provisions
affect the agency’s ability to cite on a
per-employee basis. Furthermore, there
is no sound reason for distinguishing
among the various PPE and training
requirements based on minor
differences in wording when all such
requirements impose the same basic
duty—provision of appropriate
respirators and training to each
employee covered by the requirements.
The requirements at issue in Ho were
not substantively different than those in
Manganas and GM, and there should be
no difference in the availability of per-
employee citations under these
requirements. Moreover, applying the
Ho majority’s analysis creates perverse
incentives in that an employer who
provides no respirators at all is eligible
for only a single citation under the
respirator provision at issue in Ho,
while the employer who provides
respirators, but fails to comply with the
specific fit-test requirements is liable for
per-employee violations.

Although the Secretary does not
acquiesce in the Ho majority’s
interpretation of the asbestos respirator
and training requirements at issue, the
agency is modifying the language of
most of the initial respirator provisions
adopted in the 1998 rule to expressly
state that the employer must provide
each employee an appropriate
respirator. There are several reasons for
this. First, although the Secretary
believes that the respirator requirements
clearly support per-employee citations,
employers may have some uncertainty
in light of the Ho decision. Second,
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although the Commission indicated in
Manganas that language similar to that
in the 1998 rule permits per-employee
penalties, that aspect of the decision
could be viewed as dicta. Finally, the
1998 respirator language is virtually the
same in all standards with respirator
requirements, and the same wording can
be used to amend all of the standards.
The agency intends the new language to
clearly convey that the respirator
provisions in all OSHA standards
impose a duty to provide an appropriate
respirator to each individual employee
who requires respiratory protection. The
failure to provide an appropriate
respirator to each such employee may
expose the employer to per-employee
citations.

OSHA also believes that the existing
language of the training provisions in
safety and health standards makes
reasonably clear that the training
obligation extends to each individual
employee. Some of these provisions
explicitly state that “each employee”
must be trained. For example, the
process safety management standard
states that “each employee presently
involved in operating a process * * *
must be trained.” 29 CFR 1910.119(g)(i);
29 CFR 1926.64(g) (construction); the
logging standard states that ““[t]he
employer shall provide training for each
employee,” § 1910.266(i); the vinyl
chloride standard states that ““[e]ach
employee engaged in vinyl chloride or
polyvinyl chloride operations shall be
provided training,” § 1910.1017(j); and
the chromium standard states that ““[t]he
employer shall ensure that each
employee can demonstrate knowledge
of [the §1926.1126(j)(2) (construction).
The Commission in GM held that
provisions that explicitly require
training for “each employee” may be
cited separately for each employee not
trained. 2007 WL 4350896 at 36.
Accordingly, these provisions require
no amendatory action.

Some standards contain provisions
stating that the employer must train
“employees” exposed to the hazard
addressed by the standard. For example,
the hazardous waste operations
standard states that ““[a]ll employees
[exposed to hazardous substances] shall
receive training,” § 1910.120 (e)(1);
while the benzene standard states that
“the employer shall provide employees
with information and training at the
time of their initial assignment to a
work area where benzene is present.”
§1910.1028()(3)(i). There is no
substantive difference between the
requirement to train “employees”
exposed to a hazard and the
requirement to train “‘each employee”
exposed to the hazard. Under both

formulations, the exposed employee is
the subject of the training requirement,
and compliance cannot be achieved
unless and until each such employee
receives the required training. Therefore
provisions requiring the employer to
provide training to employees exposed
to a hazard, or to ensure that employees
receive training, or that contain similar
language, are plainly susceptible to per-
employee citations in appropriate cases.
GM, 2007 WL 4350896 at 36. No
additional language is needed to clarify
the intent of these provisions.

A minority of training provisions state
that the employer must “institute a
training program for all [exposed]
employees and ensure their
participation in the program” or contain
similar language. See e.g.,
§1910.1001(j)(7)(i) (asbestos);
§1910.1018(0)(1)(i) (inorganic arsenic);
§1910.1025(1)(1)(ii) (lead);
§1910.1027(m)(4)(i) (cadmium). The
Agency disagrees with the Ho majority’s
conclusion that this language requires
the employer to have a training
program, but does not impose a specific
duty to train each exposed employee.
The requirement that the employer
“institute” the training program and
ensure employee “participation”
indicates that the focus of the provision
is on the communication of hazard
information to each employee.
Furthermore, virtually all of the
provisions requiring a training program
also contain language explicitly stating
that “each employee” must be informed
of specific hazard information. See
§1910.1001(j)(7)(iii) (asbestos);
§1910.1018(0)(1)(ii) (inorganic arsenic);
§1910.1025(1)(1)(v) (lead);
§1910.1027(m)(4)(iii) (cadmium).
Accordingly, the duty to “institute a
training program” runs to each
individual employee subject to the
training requirement, and a discrete
violation occurs for each such employee
who does not receive training.

Ho, however, states the Commaission’s
current interpretation as to the meaning
of the construction asbestos standard’s
training provision. The Ho majority
considered the language in
§1926.1101(k)(9)(i) to impose a duty to
have a training program for employees
collectively. The failure to train each of
a number of individual employees on
asbestos hazards was therefore
considered a single violation. Although
the Secretary does not accept the Ho
majority’s interpretation, the decision
may be a significant impediment to the
consistent and effective enforcement of
the asbestos standard and other
standards that contain similar wording.
Accordingly, OSHA believes it is
appropriate to amend those standards

that require the employer to “institute a
training program” to clarify that the
employer’s duty is to train each
employee in accordance with the
training program. The revised language
expressly identifies the subject of the
training requirement as “each
employee” and therefore imposes a
“specific duty on the employer to train
each individual employee.” GM, 2007
WL 430896 at 36. The agency intends
the revision to clarify without question
that the failure to train each individual
employee covered by the training
requirement may be considered a
separate violation with a separate
penalty.

2. Comments of the U.S. Chamber of
Commerce

The U.S. Chamber of Commerce,
joined by the Associated Builders and
Contractors, Inc. and the National
Association of Home Builders,
submitted comments challenging the
Secretary’s legal authority to promulgate
the final rule. (Exs. 28.1, 40.1, 82.1). The
Chamber agrees with OSHA that
insubstantial differences in the wording
of the PPE and training standards
should not affect resolution of the unit
of violation, and appears to question the
correctness of the Commission’s
analysis in Ho. (Ex. 28.1 at 1).
Nevertheless, the Chamber argues that
the Secretary lacks authority under
section 6(b) of the Act to issue a rule
clarifying that each employee not
provided PPE or training as required by
the PPE and training standards may be
considered a separate violation for
penalty purposes. (Ex. 28.1 at 1-3). In
the Chamber’s view, section 6(b) limits
the Secretary’s rulemaking authority to
defining the conditions or practices
required to provide safe and healthful
workplaces, while section 17 commits
to the Commission alone the
determination whether one or more
violations of standards have occurred.
The Administrative Procedure Act is a
further limitation on the Secretary’s
authority, the Chamber argues, as
section 558(b) states that ‘‘[a] sanction
may not be imposed * * * except
within jurisdiction delegated to the
agency and as authorized by law.” 5
U.S.C. 558(b) (1994).

The Chamber also disagrees with the
proposition in the proposed rule’s
preamble that a separate violation
occurs for each employee who is not
provided PPE or training. The Chamber
maintains that there might be only one
violation if the employer failed to cover
a certain point in training a group of
employees or failed to provide the right
cartridge for the respirators provided a
group of similarly exposed employees.
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(Ex. 28.1 at 4, 5). In light of these
asserted legal defects in the proposed
rule, the Chamber recommends that the
Secretary address the problem presented
by the Ho case by continuing to litigate
the issue before the Commission. (Id. at
4).
a. OSHA disagrees with these
arguments for the following reasons.
First, the Chamber fundamentally
misinterprets both the rule and the Act
in suggesting that the amendments
usurp the Commission’s authority under
Section 17 to determine the amount of
penalties. As the new paragraphs to the
introductory sections of the subparts
make clear, the final rule does not
purport to set penalty amounts. Instead
it clarifies that the employer’s
substantive duty under existing PPE and
training standards is to comply with
respect to each individual employee
who must use PPE or receive training,
and it provides clear notice that
employers may be cited on a per-
employee basis for violations. For
example, § 1910.9 states ““[s]tandards in
this part requiring personal protective
equipment (PPE), including respirators
and other types of PPE, because of
hazards to employees impose a separate
compliance duty with respect to each
employee covered by the requirement.
The employer must provide PPE to each
employee required to use the PPE and
each failure to provide PPE may be
considered a separate violation.”
(emphasis added).

Section 6(b) of the Act authorizes the
Secretary to ‘“‘promulgate, modify or
revoke any occupational safety or health
standard” by following certain
procedures, and the Secretary is
exercising this express authority here.
As explained in the preceding
subsections, current Commission
precedent indicates that the specific
wording of some respirator and training
provisions may not support per-
employee citations while the slightly
different wording of other respirator and
training provisions does support such
citations. While the Secretary believes
that the PPE and training standards
already support her interpretation, she
is amending the standards to conform to
the Commission’s view that precise
language is necessary. The amendments
also address the Commission’s concern
that the current language of some
standards may not provide fair notice.
Only the Secretary has the authority to
amend her standards in this manner.

The Secretary’s exercise of her
express authority to amend her
standards to add language the
Commission has indicated is necessary
is hardly a usurpation of the
Commission’s authority. To the

contrary, the final rule amendments
recognize and respect the Commission’s
adjudicative role under section 10(c) of
the Act.

The Commission’s authority under
section 17 to assess penalties is not
implicated by this final rule. Where the
Secretary has cited separate violations
of the same standard, the Commission
may be required to determine whether
the standard authorizes the type of per-
instance violations charged. That issue,
however, turns entirely on the proper
interpretation of the standard’s text.
Hartford Roofing, 17 O.S.H. Cas. (BNA)
at 1367. The Commission’s role is
limited to determining whether the
Secretary’s interpretation that the
standard permits per-instance violations
is reasonable. Martin v. OSHRC, 499
U.S. 144 (1991). Where a standard is
reasonably susceptible to citation on a
per-instance basis, the Secretary’s
authority to propose a separate penalty
for each such violation is clear. “The
plain language of the Act could hardly
be clearer” in authorizing a separate
penalty for each discrete instance of a
violation of a duty imposed by a
standard. Kaspar Wire Works, Inc. v.
Secretary of Labor, 268 F.3d 1123, 1130
(DC Cir. 2001).

The Commission’s authority under
section 17(j) to ““assess all civil penalties
provided in this section’” does not
permit it to review the Secretary’s
prosecutorial decision to cite and
propose a separate penalty for each
discrete violation of a standard. Chao v.
OSHRC (Saw Pipes USA, Inc. and Jindal
United Steel Corp.), 480 F.3d 320, 324
n. 3 (5th Cir. 2007). The Commission’s
adjudicative functions are to determine
whether the facts support the multiple
violations charged, and to apply the
statutory criteria to determine the
amount of the penalty to be assessed for
each proven violation. Id. at 325. These
functions are not affected by the final
rule, which concerns only the
Secretary’s interpretation that the PPE
and training standards are susceptible to
per-employee citations.

Reich v. Arcadian Corp., 110 F.3d
1192 (5th Cir. 1997), does not support
the Chamber’s argument. There, the
Fifth Circuit observed that OSHA
standards address “conditions” and
“practices” and that the unit of
violation of a standard must reflect the
particular hazardous conditions
regulated. 110 F.3d at 1198. While most
standards require abatement of
hazardous conditions affecting
employees collectively, the condition or
practice to which the PPE and training
standards are directed is the protection
of individual employees. Hartford
Roofing, 17 O.S.H. Cas. (BNA) at 1366—

67 (“[Tlhe condition or practice to
which [the general respirator] standard
is directed, within the meaning of
section 3(8) of the Act, is * * * the
individual and discrete failure to
provide an employee working in a
contaminated environment with a
proper respirator.”). The Arcadian court
expressly recognized that an individual
employee may be the unit of
prosecution “‘if the regulated condition
or practice is unique to the employee
(i.e., failure to train or remove a
worker)”. 110 F.3d at 1199 (citing
Hartford Roofing, 17 O.S.H. Cas. (BNA)
1361).

The foregoing discussion plainly
disposes of the Chamber’s claim that the
final rule imposes a sanction without an
express authorization, in violation of
§ 558 of the APA. Nothing in the final
rule imposes a sanction. Insofar as the
rule addresses penalties, it does so only
indirectly, by informing the public that
the agency may exercise prosecutorial
discretion to cite on a per-employee
basis for violations of PPE and training
standards. The Secretary’s charging
decision whether to issue a single
citation or separate per-employee
citations is not itself a penalty. Chao v.
OSHRC, 480 F.3d at 325. Moreover,
citations reflect only the Secretary’s
proposed penalty amounts—the
Commission, not the Secretary, actually
assesses penalties. American Bus Ass’n
v. Slater, 231 F.3d 1 (DC Cir. 2000),
cited by the Chamber, is obviously
distinguishable in that the rule at issue
there authorized the agency to levy fines
in specific amounts directly against
regulated entities for violations of bus
accessibility requirements. In any event,
section 9(a) of the OSH Act expressly
authorizes the Secretary to issue a
citation for violation of ‘“‘a requirement
* * * of any standard,” and section 17
states that a penalty may be assessed
“for each violation.” Thus, the final rule
clearly falls “within jurisdiction
delegated to the agency” and does not
violate section 558 of the APA.

b. The Chamber’s criticisms of
isolated statements in the proposal’s
preamble are irrelevant to the issue of
the Secretary’s legal authority to
promulgate the final rule. (Ex. 28.1 at 4,
5). The Chamber chiefly challenges the
proposal’s statement that a separate
violation occurs for each employee not
provided required PPE or training,
arguing that in some situations, the
employer’s failure to provide PPE or
training to a class of employees can be
considered a single violative condition
or practice for which only a single
citation could be issued. (Ex. 28.1 at 4,
5). However, the Secretary clearly has
the authority to make specific changes



75576

Federal Register/Vol. 73, No. 240/Friday, December 12, 2008/Rules and Regulations

to the wording of her PPE and training
standards, and to announce her
interpretation of the amended rules, by
following the procedures in section 6(b).
At most, the Chamber’s criticisms go to
the legal effect of amendments in some
specific circumstances. Whether the
Secretary’s interpretation will be
accepted by the Commission or a court
in these circumstances, if and when
they arise, is a matter to be resolved in
an enforcement proceeding.

In any event, the Chamber’s
arguments are wholly unpersuasive on
their merits. The Chamber asserts that
there might be only one training
violation if the employer fails to cover
a certain required element in training a
group of employees and there might be
only one respirator violation if the
employer fails to provide the right
cartridge for respirators used by a class
of employees exposed to the same
hazard. (Ex. 28.1 at 4, 5). In these cases,
the Chamber suggests that the violation
involves a single action by the employer
affecting multiple employees alike. Id.
The Secretary rejects this reasoning for
the same reasons she rejects the
Commission majority’s analysis in Ho.

The hazardous “condition” or
“practice” addressed by the PPE and
training standards is the failure to
protect each individual employee—
through personal protective equipment
or training—from the hazards of his or
her or work environment. Hartford
Roofing, 17 O.S.H. Cas. (BNA) at 1367.
The hazardous condition addressed by
the standards is always the same
regardless of the actions taken by the
employer to comply or not comply. It
does not matter that a single action or
decision by the employer results in
several employees being exposed to
hazardous working conditions without
PPE or training—the unit of violation
remains the individual unprotected
employee. See Chao v. OSHRC, 380
F.3d. at 323 (although multiple
recordkeeping violations may stem from
a single company policy, each failure to
record may represent a separate and
distinct violation). Secretary of Labor v.
Caterpillar Inc., 15 O.S.H. Cas. (BNA)
2153, 2173 (Rev. Comm’n 1993). For the
same reason, the availability of per-
employee training violations does not
depend upon whether the employer
could have conducted a single group
training session. GM, 2007 WL 4350896
at 36.

The Chamber’s approach is also
internally inconsistent. The Chamber
appears to acknowledge that per-
employee citations should have been
available in the Ho case. (Ex. 28.1 at 1,
4). There is no logical distinction
between the situation in Ho, where the

employer failed to provide any
respirators to employees, and a case
where the employer provides
noncomplying respirators to employees.
(Ex. 28.1 at 4). In both cases, employees
are not protected. The Chamber asserts
that “it all depends upon whether there
are different violative conditions,”” but
fails to explain how or why factual
differences between Ho and its
hypothetical case would support the
availability of per-employee citations in
one case but not the other.

c. Finally, the Chamber’s proposed
solution to the problem presented by the
Ho case is no answer at all. The
Chamber urges the Secretary to continue
to litigate the issue by raising the
arguments in the proposed rule directly
to the Commission in the next
appropriate case. Thus, the Chamber
posits that while the Secretary lacks
statutory authority to issue a rule
clarifying her interpretation that the PPE
and training standards are susceptible to
per-employee citations, the Commission
would accept this interpretation as a
litigating position and change its
doctrine. This appears wholly
counterintuitive. The central tenet of the
Secretary’s position is that the statute
supports her approach. To accept the
Chamber’s comments as a basis for not
adopting a final rule would
substantially weaken, if not destroy, the
legal underpinning of the Secretary’s
position. For these reasons, the
Secretary rejects both the Chamber’s
legal arguments and its recommendation
for a non-regulatory course of action.

IV. Summary and Explanation of the
Proposed Rule

In this final standard, OSHA is
amending the standards in 29 CFR Parts
1910, 1915, 1917, 1918 and 1926 to
provide additional clarity and
consistency about the individualized
nature of the employer’s duty to provide
training and personal protective
equipment (including eye, hand, face,
head, foot and hearing protection,
respirators, and other forms of PPE)
under standards in these parts. The final
rule revises existing regulatory language
and adds new sections to the
introductory subparts to Parts 1910
through 1926. The following discussion
addresses comments to the proposed
language, OSHA'’s response to those
comments, the actual final rule
language, and how the final rule is to be
interpreted.

A number of commenters offered
broad support for the revisions (see, e.g.,
Exs. 3, 5, 18.1, 21.1, 29.1, 32.1, 39.1,
44.1, 83.1, 84.1). ORC Worldwide
remarked that the rulemaking is an
appropriate action to eliminate

confusion and ensure consistent and
effective enforcement of OSHA’s
standards (Ex. 29.1). The American
Federation of Labor and Congress of
Industrial Organizations (AFL-CIO)
added that the rule will remove any
doubt that employers are obligated to
provide required PPE and training to
each worker and that employers who
fail to do so for each individual
employee are subject to per-instance
citations for each employee left
unprotected (Ex. 32.1). The American
Industrial Hygiene Association (AIHA)
urged OSHA to “[m]ove forward with
the completion of this proposed rule in
as timely a manner as possible to avoid
any potential delays in the protection of
workers” (Ex. 18.1).

A number of commenters also
opposed the rulemaking (see, e.g., Exs.
2,19.1, 20.1, 22, 25.1, 26.1, 27.1, 28.1,
30, 38.1, 40.1, 41.1, 45.1, 48.1, 49.1,
51.1, 79 pp 35—46, 79 pp 7377, 79 pp
87-92, 80.1, 81.1, 82.1). Several
commenters expressed concern about
OSHA'’s authority to promulgate the
standards (see, e.g., Exs. 28.1, 40.1, 80.1,
82.1). OSHA’s response to these
concerns is in the legal authorities
section of this preamble. A number of
commenters also expressed concerns
about the cost impact of the standards
on employers. These concerns are
addressed in the economic analysis
sections below. Remaining objections
and recommendations are discussed in
the following sections.

New Sections Added to Subpart A of
Parts 1910 Through 1918, and Subpart
C of Part 1926

OSHA has added a new section to
Subpart A of Parts 1910, 1915, 1917 and
1918, and to Subpart C of Part 1926.
These subparts contain general
information about the scope and
applicability of the standards in each
part. The proposed new sections contain
two paragraphs, which are identical for
each new section. The first paragraph
expressly states that, for standards in
the part requiring employers to provide
PPE, employers must provide PPE to
each employee required to use the PPE,
and each failure to provide PPE to an
employee imposes a separate
compliance duty, and thus may be
considered a separate violation. The
new paragraph applies to all standards
in the part that require provision of PPE,
regardless of their wording. For
example, § 1910.132 requires employers
to provide PPE when needed, and also
recognizes that an employer may allow
an employee who voluntarily provides
appropriate PPE he or she owns to use
that PPE in place of the employer-
provided equipment. See
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§1910.132(h)(6). The underlying
obligation to provide PPE to each
employee is the employer’s, and each
employee who lacks required PPE may
be considered a separate violation. The
second paragraph expressly states that
standards in the part requiring training
on hazards and related matters, such as
standards requiring that employees
receive training or that the employer
train employees, provide training to
employees or institute or implement a
training program, impose a separate
compliance duty to each employee
covered by the requirement. Each failure
to adequately train an employee may be
considered a separate violation.

The new sections reflect the agency’s
intent, as discussed in the preceding
sections of this preamble, that standards
requiring the employer to protect
employees by providing personal
protective equipment or imparting
hazard information through training
impose a specific duty to protect each
individual employee covered by the
requirement. The new sections are
placed in the introductory subparts of
each part because the principle
expressed in each section applies
generally to all PPE and training
standards in the part. OSHA intends the
new sections to apply regardless of
differences in wording between the PPE
and training provisions in the various
parts. The new sections provide
unmistakable notice to employers that
they are responsible for protecting each
employee covered by the PPE and
training standards, and consequently,
that they may be subject to per-
employee citations and proposed
penalties for violations.

The AFL—-CIO, supported by the
Building and Construction Trades
Department, proposed two changes to
these general language sections (Ex.
32.1,39.1, 70 pp. 82—83, 83.1, 84.1). As
proposed, these sections read as follows:

(a) Personal protective equipment.
Standards in this part requiring the employer
to provide personal protective equipment
(PPE), including respirators, because of
hazards to employees impose a separate
compliance duty to each employee covered
by the requirement. The employer must
provide PPE to each employee required to
use the PPE, and each failure to provide PPE
to an employee may be considered a separate
violation.

(b) Training. Standards in this part
requiring training on hazards and related
matters, such as standards requiring that
employees receive training or that the
employer train employees, provide training
to employees, or institute or implement a
training program, impose a separate
compliance duty to each employee covered
by the requirement.

The employer must train each affected
employee in the manner required by the

standard, and each failure to train an
employee may be considered a separate
violation.

The AFL-CIO’s first concern was that
the first sentence of paragraph (a), by
singling out respirators as an example of
the PPE involved, “[c]ould lead to the
view that the requirement focuses more
narrowly on respirators and not on the
employer’s more expansive duty to
provide all forms of PPE to each
worker” (Ex. 32.1). It suggested that new
text be inserted after the word
“including,” which listed various
specific types of PPE, such as foot,
hand, and eye protection. Second, the
AFL—CIO suggested inserting the words
“with respect” after the word “duty” in
the first sentence of paragraphs (a) and
(b) to make clear that the employer’s
separate compliance duty was owed to
each employee.

The Agency agrees with these
recommendations in large part and has
made corresponding changes in the final
rule. It is not OSHA'’s intent to limit the
PPE duties referenced in these sections
to respirators only. But rather than
include a list of types of PPE, which
might itself be read as limiting, the final
rule merely inserts the words “and other
types of PPE” after the word
“respirators” in the first sentence of
paragraph (a). The final rule also
includes the words “with respect”
where suggested by the unions.

Alternative Approach

The Blueoceana Company (Ex. 77.)
expressed a concern that OSHA’s
proposal to include these general
language sections did not provide
enough clarity in OSHA’s regulations,
and that the Agency should change the
language of each training and PPE
standard to make the requirement to
provide PPE and training to each
employee clear within each of those
standards. Specifically, Blueoceana
recommended that:

While we assume that all such PPE and
Training regulations will be included within
the embrace of any final rule, it would have
been much “cleaner” to go directly to the
source of any regulatory ambiguity and
rectify such defects right where they exist. As
proposed, the “per employee rule” will
leave, unmolested, the dichotomies
complained of in Ho, and will cause
employers and employees to then look
quizzically at the “newly finalized” sections
while scratching their heads (Ex. 77).

OSHA does not believe that it is
necessary to change each PPE and
training standard to clarifiy the agency’s
interpretation. Most employers already
understand that they must provide
required PPE and training to each
covered employee, so there is not

widespread confusion on this matter.
The final paragraphs make clear that
they apply to all of the standards, and
it will be quite clear that they apply
throughout all the standards. This is
also an approach used successfully in
other rules. For example, in the PPE
payment standard, the Agency requires
employers to pay for PPE throughout
each part by language stated in only one
standard in the part (72 FR 64342,
November 15, 2007). The Agency is
unaware of any confusion caused by the
approach used in PPE payment, and it
does not expect any confusion for this
clarification of the training and PPE
standards. Nevertheless, in its future
PPE and training standards, or when
existing standards are modified, the
Agency will attempt to make the
requirement to protect each employee
clear, so as to avoid additional
confusion about the matter.

OSHA'’s Egregious Policy

A number of commenters expressed a
concern about OSHA’s instance-by-
instance citation policy and the impact
of the rulemaking on that policy (see,
e.g., Exs. 2,14.1, 19.1, 22, 25.1, 27.1, 30,
36, 37.1, 38.1, 40.1, 41.1, 42.1, 45.1,
49.1,51.1, 77, 79 pp 87-92, 80.1, 82.1).
For example, the American Association
of Homes and Services for the Aging
(AAHSA) remarked that:

[tlhe Occupational Safety and Health
Administration (“OSHA”) states that the
practice of “grouping” violations into a
single citation is the more common method
of dealing with multiple violations, whereas
“per instance” violations are generally used
to deter “flagrant violators.” This principle is
documented in OSHA’s CPL 2.80 Directive,
entitled “Handling of Cases to be Proposed
for Violation-by-Violation Penalties,”
released on October 21, 1990 (the
“Directive”). Specifically, the Directive
provides that only flagrant violations of the
Occupational Safety and Health Act (the
“Act”) are appropriate bases for “per
instance” violations. Despite the plain
meaning of the Directive, the Clarification
does not distinguish between flagrant
violations for which “per instance” citations
are appropriate and non-flagrant or
unintentional violations for which
“grouping” is appropriate. As a result, the
standards should be revised to make this
distinction (Ex. 36.1).

Con-Way Inc. remarked that “The
proposed rule effectively penalizes the
employer multiple times for one
infraction. There is no limitation within
the language to make it apply to only
egregious circumstances as OSHA has
indicated. And that’s a problem” (Ex.
79, p 89). The American Society of
Safety Engineers (ASSE) added that:

The failure to provide appropriate PPE or
provide adequate training on how to use PPE
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can be an egregious act by an employer with
little or no regard for employee safety and
health. In practicality and in most
workplaces, however, violations of PPE
standards are largely technical in nature and
do not result in harm to an employee.
Violations often can reflect unintended
mistakes in its use by employees, a
supervisor’s mistaken understanding, or an
individual’s failure to follow an employer’s
or SH&E professional’s best efforts to help
that employee be protected. In such cases,
where the overall intent of the employer is
to meet or even exceed the OSHA standard
and the overall approach in the workplace
reflects a commitment to safety and health,
a final rule should protect such employers
against the application of the “per employee”
penalty (Ex. 37.1).

The National Maritime Safety
Association (NMSA) remarked: “We
note that nowhere in the proposed rule
is there a reference to the OSHA
Compliance Directive ‘Handling of
Cases to be Proposed for Violation by
Violation Penalties’ policy. If OSHA
truly intends for this regulation to apply
to flagrant or egregious violators then
the proposed rules must state this in
unequivocal language. Moreover,
relevant Compliance Directives should
be appropriately promulgated and
implemented” (Ex. 80.1). The
Associated Builders and Contractors,
Inc. (ABC) suggested OSHA incorporate
its instance-by-instance policies directly
into the rulemaking to ensure OSHA’s
egregious policies would not be changed
in the future, stating that:

The final rule’s regulatory language, as
opposed to the preamble, needs to be revised
to make absolutely clear that the more
expansive interpretation is not intended and
cannot arise out of this rulemaking, i.e., that
any (and every) PPE training violation will
not be “considered a separate violation.” The
codified regulatory language, not the
preamble, should specify the particular
circumstances under which an employer’s
failure to train will be considered as separate
violations. This could be done, for example,
by expressly incorporating the specific
criteria set forth in CPL 02—00-080 (formerly
CPL 2.80) that identifies the conditions under
which the Commission would consider as a
flagrant violation has occurred (Ex. 40.1).

A few commenters incorrectly
believed that the final rule amendments
would require OSHA inspectors to issue
instance-by-instance citations and
penalties (see, e.g., Exs. 2, 14.1, 30, 38.1,
41.1, 49.1, 51.1). Michal L. Illes (Ex. 2)
recommended that any instance-by-
instance penalty system for training
should be limited to employers with 50
or more employees. The Printing
Industries of America/Graphic Arts
Technical Foundation (PIA/GATF)
stated that:

While OSHA compliance inspectors may
have the flexibility to group multiple

violations under a single penalty or propose
aggregate, per-instance violations, the
proposed language does not provide
inspectors with enough guidance at the time
of an inspection regarding when to apply the
per-instance penalties versus a single
penalty. OSHA should reserve issuing per-
instance violations for only the worst-case
offenders that require strong deterrents to
violating health and safety standards. The
proposed language seems to direct an OSHA
inspector to the per-instance approach
regardless of the circumstances or the degree
of violation. This potential practice could
cause unnecessary economic and time
constraints on small businesses that have not
committed flagrant violations of the
Administration’s health and safety standards
(Ex. 38.1).

OSHA wants to make it absolutely
clear that this final rule simply clarifies
that the PPE and training standards are
legally susceptible to per-employee
citations. Nothing in the final rule
addresses the circumstances in which
the Secretary will or will not issue per-
employee citations in particular cases.
The issuance of per-employee citations,
like other types of per-instance
citations, is a matter of prosecutorial
discretion wholly outside the scope of
this rulemaking.

At present, OSHA’s policy on the
issuance of per-instance citations and
proposed penalties is outlined in
Directive CPL 2.80, Handling of Cases
To Be Proposed for Violation-By-
Violation Penalties. The directive
contains instructions to OSHA
personnel on the criteria to be
considered in determining whether to
charge a separate violation and propose
a separate penalty for each discrete
instance of a violation of a standard or
regulation. The directive covers the
issuance of per-employee citations and
proposed penalties for violation of PPE
and training standards. The per-
employee citations in the Ho and GM
cases were issued pursuant to CPL 2.80.

OSHA does not believe that it is
appropriate to refer in this final rule to
Directive CPL 2.80, or to discuss the
circumstances in which per-employee
citations might be issued for PPE and
training violations. As explained above,
the agency’s discretion to issue such
citations is not a subject of this
rulemaking. Furthermore, there is no
ambiguity in the current directive as to
its application to per-employee PPE and
training violations. Thus, there is no
need for further clarification on this
point.

Several additional factors militate
against including references to the
directive in the final rule. The directive
reflects the agency’s current
enforcement policy; it is not a standard
or regulation and should not be

construed as such. The Agency must
have the flexibility to modify its
enforcement and policies in order to
deploy its enforcement resources
efficiently, to meet its public policy
goals, and to respond to changing
conditions and unforeseen
circumstances. To fix agency
enforcement policies in a rulemaking
such as this would limit that flexibility.
Moreover, the directive applies to any
number of OSHA standards, not just the
PPE and training standards being
modified in this rulemaking. For
example, per-instance citations under
OSHA'’s injury and illness
recordkeeping regulation and machine
guarding requirements are covered by
the directive. There is no reason to
affect the future enforcement of those
rules in this action, which is limited to
PPE and training requirements.

Revisions to Specific Respirator
Paragraphs

OSHA proposed revisions to the
initial respiratory protection paragraph
in a number of standards in parts 1910,
1915 and 1926 to add language
explicitly stating that the employer must
provide an appropriate respirator to
each employee required to use a
respirator and implement a respiratory
protection program for each such
employee. The affected standards
include the general respirator standard,
§1910.134, most general industry toxic-
substance health standards in Subpart Z
of part 1910, the shipyard employment
asbestos standard, § 1915.1101, and the
construction industry
methylenedianiline, lead, asbestos, and
cadmium standards, §§1926.60, 62,
1101, and 1127.

Section 1910.134 contains general
respiratory protection requirements for
General Industry (part 1910), Shipyards
(part 1915), Marine Terminals (part
1917), Longshoring (part 1918), and
Construction (part 1926). The existing
section 1910.134(a)(2) states:

[r]lespirators shall be provided by the
employer when such equipment is necessary
to protect the health of the employee. The
employer shall provide the respirators which
are applicable and suitable for the purposes
intended. The employer shall be responsible
for the establishment and maintenance of a
respiratory protection program which shall
include the requirements outlined in
paragraph (c) of this section.

OSHA proposed to revise the first and
last sentences of paragraph (a)(2) of
section § 1910.134. As proposed, the
first sentence read, ““[r]espirators shall
be provided by the employer to each
employee when such equipment is
necessary to protect the health of such
employee” (emphasis added). As
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proposed, the last sentence read, “[t]he
employer shall be responsible for the
establishment and maintenance of a
respiratory protection program, which
shall include the requirements outlined
in paragraph (c) of this section, for each
employee required by this section to use
a respirator” (emphasis added). This
language has been carried through to the
final rule, with one change discussed
below. Section 1910.134, as revised in
this rulemaking, will apply to
construction under section 1926.103.

AAHSA noted that the proposed new
language in the last sentence, when read
literally, created an anomaly (Ex. 36.1).
That is, the language requires employers
to establish and maintain ‘“‘a respiratory
protection program * * * for each
employee. * * *” It is not OSHA’s
intent that employers create separate
programs for each of their employees;
rather employers need have only one
program covering all of their employees
who wear respirators. OSHA has
corrected this problem in the final rule
by dividing the proposed sentence into
two sentences, the last of which reads
“The program shall cover each
employee required by this section to use
a respirator.”

The National Paint and Coating
Association was concerned that the
proposed revision’s requirement to
provide respirators to each employee
could be read to require that a separate
respirator be assigned to each employee
(Ex. 22). OSHA does not believe that
this is a plausible construction of the
language or that employers would be
misled by this change. Rather, the plain
language merely evinces the intent to
ensure that appropriate respiratory
protection is provided to each employee
when needed on the worksite, and there
is no requirement imposed by this
language to assign particular respirators
to particular employees.

OSHA proposed similar revisions to
the initial respirator paragraphs of toxic
substance standards in parts 1910, 1915
and 1926. The initial respiratory
protection paragraph of the construction
asbestos standard, which is virtually
identical to all respirator sections
revised in this rule, states that “[f]or
employees who use respirators required
by this section, the employer must
provide respirators that comply with the
requirements of this paragraph.”
§1926.1101(h)(1). The standard also
states that, “[t]he employer must
implement a respiratory protection
program in accordance with
§1910.134(b) through (d), (except
(d)(1)(iii)), and (f) through (m).”
§1926.1101(h)(2).

OSHA proposed to revise the first
sentence of paragraph (h)(1) of section

1926.1101 to state, “[flor employees
who use respirators required by this
section, the employer must provide
each employee an appropriate
respirator that complies with the
requirements of this paragraph”
(emphasis added). The Agency
proposed revising paragraph (h)(2)(i) to
state, “[t|he employer must implement a
respiratory protection program in
accordance with §1910.134(b) though
(d) (except (d)(1)(iii)), and (f) through
(m) for each employee required by this
section to use a respirator” (emphasis
added). Identical language revisions
were proposed for the initial respirator
paragraphs in other toxic-substance
health standards; only the section and
paragraph numbers were different.
These revisions are carried through in
the final rule with the change to “which
covers each employee” to eliminate the
potential ambiguity described above.

The National Association of Home
Builders (NAHB) suggested that these
amendments might create an ambiguity
(Ex. 43.1, 59). Focusing on the
requirement that employers select an
‘“‘appropriate” respirator that “complies
with the requirements of this
paragraph,” NAHB suggested that the
word “appropriate” might impose some
requirement in addition to being in
compliance with the requirements of the
paragraph. However, OSHA intends no
such additional requirement; a
respirator is “‘appropriate” if it complies
with the requirements of the paragraph.
The word “appropriate” is included to
emphasize the employer’s duty to
provide an adequately protective
respirator as delineated by the standard.

OSHA believes that all of these
revisions are appropriate in light of the
Ho majority’s narrow interpretation of
the asbestos respirator provision. OSHA
is adding explicit “each employee”
language to section 1910.134 and to the
initial respirator paragraphs of toxic-
substance health standards to address
the Commission’s concern that this
language is necessary to inform
employers of their specific duty to
provide a respirator to each individual
employee required to use a respirator.
The revisions will improve these
standards by conforming them to each
other and to the revised section
1910.134, and contribute to a greater
awareness of the importance of full
compliance with these important
requirements.

Revisions to Specific Training
Paragraphs

The final rule carries through the
proposed revisions to those training
provisions in safety and health
standards that require the employer to

institute or provide a training program
for employees exposed to hazards. The
Commission had indicated that the
requirement in section
1926.1101(k)(9)(i) to “institute a training
program for all employees who are
likely to be exposed in excess of a PEL
and for all employees who perform
Class I through IV asbestos operations,
and shall ensure their participation in
the program” is not sufficiently explicit
as to the employer’s duty to ensure that
each employee is trained. A number of
other standards include similarly
worded training provisions.
Accordingly, the final rule revises
section 1926.1101(k)(9)(i) to state, in
relevant part, “[t]he employer shall train
each employee who is likely to be
exposed in excess of a PEL, and each
employee who performs Class I through
IV asbestos operations, in accordance
with the requirements of this section”
(emphasis added). Similar revised
language is adopted for training sections
in other standards that contain similar
wording to section 1926.1101(k)(9)(i).
The amended training provisions will
conform to the training provision that
the Commission in GM interpreted to
permit per-employee citations.

The Association of Environmental
Contractors (AEC) objected to this
language (Ex. 34.1). Its members are
asbestos abatement contractors who
have negotiated a collective bargaining
agreement with a local union under
which the union provides the training
required. Its concern is that training
provided by the union, which is
otherwise compliant with the standard,
might not be acceptable because it was
not provided by the employer. This
concern is unfounded. The intent of the
new language is to impose a duty on
employers to ensure each employee is
properly trained, not to require each
employer to actually conduct the
training. The employer’s duty to train
each employee may be discharged by
ensuring employees have received
adequate training provided by a union
or other third party, and indeed OSHA
has long taken this position in
interpreting similar language under the
Hazard Communication Standard (Letter
to Frank Pelligrini, May 11, 1988). There
is no need to change the proposed
language to accommodate AEC’s
comment.

Stericycle argued that this language
“[ilmplies individual customized
training rather than attending group
training sessions.” (Ex. 35.1.) OSHA
disagrees, and does not believe that the
new language can reasonably be read to
exclude group training. Notably, no
other participant in this rulemaking has
suggested this interpretation of the
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provision. Regardless, it is OSHA’s
intent that employers may satisfy this
requirement through group training,
provided that each employee in the
group receives and understands the
training.

State Plan Issue

The Public Risk Management
Association (PRIMA), an organization of
risk management professionals for
public entities and local governments,
argued against the proposal on the
grounds that it would discourage states
from pursuing authorization to
administer a state plan under section 18
of the OSH Act. States would be
discouraged, PRIMA argues, because
“[tIhey may be subjecting themselves
and their political subdivisions to
prohibitive substantial financial
penalties for a good faith effort toward
compliance.” (Ex. 26.1; see also Exs.
66.1, Ex. 79 p. 97.)

OSHA disagrees for a number of
reasons. Initially, as explained in detail
elsewhere in the preamble, the standard
does nothing to change regulated
entities’ compliance obligations. The
standard places no new duties on public
entities covered under a state plan, and
leaves both federal and state plan
enforcement policy unaffected. Thus,
the standard should not affect states’
decisions on participation one way or
the other. Moreover, while PRIMA is
concerned with the potential that public
employers would be subjected to large
penalties for citations made on a per-
employee basis, CPL 2.80 provides that
state-plan states need not extend the
egregious policy to public sector
programs (Ex. 70). Indeed, OSHA does
not require state plans to impose
monetary sanctions on public employers
if other adequate remedies are available.
29 CFR 1956.11(c)(2)(x). Finally, there is
no evidence that any states have been
discouraged from seeking or
maintaining state-plan status. To the
contrary, PRIMA conceded at the
hearing that it was not aware of any
state-plan states that were reconsidering
their status as a result of this
rulemaking, (Ex. 79 p. 99), and the
Kentucky OSH Program submitted a
comment in support of the proposal (Ex.
21.1).

Multi-Employer Worksites

Two comments were received
regarding application of per-instance (or
per-employee) citations to an employer
under the multi-employer citation
policy. The Associated General
Contractors of America (AGC) noted that
this rule “could extend citations to the
general contractor” (Ex. 42.1). The
American Society of Safety Engineers

(ASSE) commented that the impact of
the rulemaking is “ambiguous” with
respect to a worksite where either the
“‘general contractor, or a subcontractor
is overseeing provision of PPE or
training” (Ex. 37.1).

As explained above, this rulemaking
does not address the circumstances in
which per-employee citations might be
issued. The final rule does not broaden
or narrow the application of the
Agency’s current multi-employer
citation policy. For more discussion on
this issue, see the final rule for
“Employer Payment for Personal
Protective Equipment” (72 FR 64342,
64363).

This rulemaking does not impose any
new substantive requirements for
employers and serves only to clarify the
duty to provide personal protective
equipment and training to each
employee. Therefore, the application of
OSHA'’s multi-employer citation policy
(CPL 02—00-124) is not affected.

Employer Liability for Employee
Misconduct

Several rulemaking participants
expressed concern that the proposed
rule would increase employers’
liabilities for citations when employees
failed to adhere to work rules requiring
the proper use of PPE, even when such
employees were provided appropriate
PPE and properly trained in its use (Exs.
16, 20.1, 25.1, 42.1, 48.1, 80.1).
Representative of these is a submission
by the American Health Care
Association, which stated that:

It is difficult to determine whether, when
employees are not using PPE or are using it
incorrectly, that it is due to insufficient
training on the part of the employer or if it
is the fault of the employee(s) involved.

* * * [D]ocumentation that training has
occurred, that PPE is supplied, and that
employees stated that they understood the
training upon its completion should be
adequate evidence to OSHA that the
employer is in compliance (Ex. 25.1).

Similarly, the National Maritime
Safety Association (NMSA) stated that,
during OSHA investigations, it is
possible that a “[c]Jompliance officer can
casually observe employees in an
otherwise compliance workplace * * *
improperly using or not using PPE at
all.” NMSA argued that, under the new
standard, employers could be cited for
each of these employees who “[s]imply
were lax and for a brief period in time
failed to catch the attention of a
supervisor who normally would have
corrected their lapse.” (Ex. 80.1) Finally,
in their pre-hearing submission, ASSE
stated that “* * * [v]iolations often can
reflect unintended mistakes in its use by
employees, a supervisor’s mistaken

understanding, or an individual’s failure
to follow an employer’s or * * * [safety
and health] professional’s best efforts to
help that employee be protected.” (Ex.
37.1)

These comments appear to address
situations in which an individual
employee’s failure to use required PPE
may result from unpreventable
employee misconduct; that is,
misconduct that occurs despite the
existence of an adequately
communicated and enforced work rule
that would have prevented the
violation. Unpreventable employee
misconduct is an affirmative defense to
a violation of a standard. Thus, if the
employer proves that the elements of
the defense are satisfied with respect to
a citation alleging a violation for an
individual employee’s failure to use
required PPE, the employer is not liable.
Nothing in the final rule affects the
applicability of the affirmative defense
of unpreventable employee misconduct
to a citation issued on a per-employee
basis. Therefore, OSHA does not agree
with these commenters that the final
rule will increase employers’ liabilities
for citations in situations involving
employee misconduct in following an
employer’s established work rules.

PPE and Training for Short-Term
Employees

In its submission to the record, the
Finishing Contractors Association raised
a concern with respect to providing PPE
and training of short-term employees,
stating that:

As union contractors who hire temporary
employees off the bench to supplement their
regular crew, should the contractors be
required to provide PPE and training for
these employees who may be with the
company a couple of weeks? Such a
requirement provides an economic burden,
particularly on the smaller contractors. These
temporary employees, perhaps, should use
their own safety equipment from their
previous job, unless this is their first
assignment. * * * It is also difficult for these
contractors to honor their commitment to
provide updated training for these temporary
workers on fast-paced, contracted jobs, since
time is of the essence. (Ex. 48.1)

This comment appears both to
question the nature of a short-term
employer’s duty to comply with PPE
and training standards and to suggest
that the final rule could impose
additional costs on these employers.
Insofar as the comment relates to the
cost of the rule, it is addressed in
section VI below. The following
discussion addresses the commenter’s
question about the applicability of the
amendments to short-term employers.

OSHA'’s PPE and training standards
require employers to ensure that their
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employees are provided appropriate
PPE and are adequately trained in its
use. The final rule clarifies that
employers have this obligation for each
employee who is required to use PPE,
but does not otherwise fundamentally
alter the obligation to provide PPE and
ensure that employees are properly
trained. OSHA’s PPE and training
requirements apply to all employers
covered under the Act, including those
with short-term employees, whether
referred to as temporary employees,
piece workers, seasonal employees,
hiring hall employees, labor pool
employees, or transient employees. If an
employer-employee relationship is
established, then the employer must
ensure that PPE is provided, used, and
maintained in a sanitary and reliable
condition, as required by 29 CFR
1910.132(a) (for general industry) and
29 CFR 1926.95(a) (for construction).
However, as does commonly occur with
short-term employees, both the general
industry and construction standards
permit employers to allow employees to
use their own PPE provided that the
PPE is appropriate for the hazards
present at the worksite and is effectively
maintained (see 1910.132(b) and
1926.95(b)). Where employers hire
short-term employees, this final rule
does not affect the employer’s
obligations to ensure that PPE is
provided to each employee and that
each employee is trained in its use.

Implied Ownership of PPE

One rulemaking participant,
Stericycle, believed that the proposed
language clarifying that PPE is to be
provided to each employee implied that
employees would own the PPE (Ex.
35.1). They suggested language be added
to make clear that employers may
“maintain custody” of PPE to ensure its
availability. OSHA does not believe
such clarification is necessary in the
final rule since the Agency is simply
clarifying its intent that PPE and
training requirements apply to each
employee covered by the requirements.
The final rule does not affect ownership
of PPE and employers are free to
maintain ownership of PPE that they
provide and pay for. For a further
discussion of the ownership issue,
employers may consult the preamble to
the PPE payment final rule (72 FR
64359).

V. Final Economic Analysis

OSHA has determined that the final
standard is not an economically
significant regulatory action under
Executive Order (E.O.) 12866. E.O.
12866 requires regulatory agencies to
conduct an economic analysis for rules

that meet certain criteria. The most
frequently used criterion under E.O.
12866 is that the rule will impose
annual costs to the economy of $100
million or more. Neither the benefits nor
the costs of this rule exceed $100
million. OSHA has also determined that
the final standard is not a major rule
under the Congressional Review
provisions of the Small Business
Regulatory Enforcement Fairness Act.

The Regulatory Flexibility Act of 1980
(RFA), as amended in 1996, requires
OSHA to determine whether the
Agency'’s regulatory actions will have a
significant impact on a substantial
number of small entities. OSHA’s
analysis, based on the analysis in this
section of the Preamble as well as in the
later section “OMB Review Under the
Paperwork Reduction Act” below,
indicates that the final rule will not
have a significant impact on a
substantial number of small entities.

The final rule inserts two new
paragraphs in the general industry
health and safety standards (Part 1910),
the shipyard employment standards
(Part 1915), the marine terminal
standards (Part 1917), the longshoring
standards (Part 1918), and the
construction standards (Part 1926). The
new provisions, indentical in each part,
clarify OSHA'’s position that personal
protective equipment and training
standards impose a separate compliance
duty with respect to each employee
covered by the PPE or training
requirement, and each failure to provide
necessary PPE or training may be
considered a separate violation.

In addition, the Agency has also
editorially revised provisions for
respiratory protection, respiratory
programs, and employee training across
many existing standards. These editorial
revisions emphasize the employer’s
responsibility to provide protection to
each employee. For example, the
existing language of Sec. 1910.134 (a) (2)
“Respirators shall be provided by the
employer when such equipment is
necessary to protect the health of the
employee” is replaced in the final rule
by: “A respirator shall be provided to
each employee when such equipment is
necessary to protect the health of such
employee.”

There have been no changes in the
final rule from the proposed rule that
would have any new effect on costs. In
the proposed rule, OSHA tentatively
found that the proposed additions and
changes to the affected rules would have
no costs for two reasons. First, OSHA
preliminarily concluded that the
proposal would not represent any
change in OSHA policy but instead, as
explained in detail in the Summary and

Explanation, would simply “make
explicit the Agency’s policy and warn
employers of the potential cost and
penalties of violations.” Where there
exists no change, there can be no costs.
Second, OSHA pointed out that “These
changes again do not impose any
additional employer responsibility for
providing respiratory protection,
respiratory programs, or training for
employees.” OSHA also pointed out
that the Agency examines the economic
feasibility of its standards assuming full
compliance, and therefore the costs of
compliance with existing PPE and
training standards have already been
considered. Therefore, OSHA reasoned,
though the proposed rule “may change
the frequency or number of violations
and amount of fines assessed, these are
not material for estimating new costs to
comply with a standard” (73 FR 48343).

After careful consideration of the
rulemaking comments, OSHA finds no
basis to depart from these preliminary
conclusions. Many commenters objected
that the rule would have substantial
costs (see, e.g., Exs. 1.1, 7.1. 13.1, 26.1,
30.1, 40.1, 51.1, 66.1, and 81.1) or
expressed a special concern that the
proposed rule could have significant
costs for small entities, perhaps
sufficient to require a regulatory
flexibility analysis (see, e.g., Exs. 5,
38.1,41.1. 42.1, 43.1, and 74). Some of
these commenters simply provided a
generic statement that the proposed rule
would have costs or economic impacts
with no details as to why they thought
this would be the case, or why they
objected to OSHA'’s arguments
concerning costs and impacts (see, e.g.,
Exs. 7.1, 11.1, 13.1, 38.1, 40.1, 51.1, and
66.1). However some commenters also
offered specific reasons for holding that
the proposed regulation would have
costs or significant impacts.

Some commenters expressed concerns
that actually represent objections to the
costs of the underlying rules—
specifically, that assuring all employees
are trained represents a substantial cost
and undue burden on firms in
industries with high turnover (Exs. 33,
48.1, and 81.1). For example, as noted
above, one commenter argued “As
union contractors who hire temporary
employees off the bench to supplement
their regular crew, should the
contractors be required to provide PPE
and training for employees who may be
with their company for only a couple of
weeks? Such a requirement provides an
economic burden, particularly on the
smaller contractors.” Such comments
represent objections to the costs and
economic impacts of the underlying
rules, which have already been analyzed
and found technologically and
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economically feasible based on full
compliance. This rule does not change
any obligation of employers, or add
compliance costs not already accounted
for in the underlying rules.

Some commenters were concerned
with costs of penalties, or the economic
impact or significance of such penalties
(see, e.g., Exs. 5, 26, 41.1, 43.1, and
48.1). None of these commenters
addressed OSHA’s point concerning
penalty costs mentioned in the
proposed rule. First, the changes to
these rules are a clarification and not a
change to existing policies. Second,
penalty costs are totally avoidable—
simply comply with the rule as OSHA
has assumed employers will in all of its
analyses, and there are no additional
costs for penalties. In addition, it should
be noted that penalty costs, while costs
to employers, do not, by and large
represent true costs to the economy, but
only represent transfer from firms that
choose not to comply with OSHA
regulations to the government. However,
even ignoring these points, the actual
penalty costs of noncompliance and the
number of firms directly affected are
likely to be minimal. An average of
seven firms a year have been subject to
penalties based on a per-employee fine.
Further, many of these firms have not
been small firms. Thus even if one
disagrees with OSHA'’s view that the
amendments are only a clarification,
that compliance costs have already been
accounted for, and that penalties need
not be incurred, the costs are minimal
and the number of firms affected cannot
rise to the level of a substantial number
of small firms that would be needed for
a regulatory flexibility analysis to be
required.

Some commenters concerned with
penalty costs also pointed out that
affected firms would have both higher
penalties and higher legal costs, since
firms would be more likely to incur
legal costs to fight higher penalties (Exs.
42.1 and 43.1). OSHA views this
argument as irrelevant because there are
no new costs for a rule that simply
clarifies existing policy. Further, even if
this point is ignored, the legal costs of
fighting penalties are no more relevant
than the penalties themselves for
purposes of feasibility analysis. They
are not compliance costs, are totally
avoidable, and do not rise to the level
of affecting a substantial number of
firms.

One commenter (Ex. 42.1) was
concerned that this regulation would
cause some employers to incur
significant new recordkeeping costs.
Since the rule imposes no new
obligations and simply clarifies existing
policy in a regulatory framework, OSHA

considers this argument to be of dubious
merit. In most cases, the underlying PPE
and training standards require no
recordkeeping. To the extent that
recordkeeping for training or PPE is
normal and customary in these
industries, OSHA sees no difference
between the records appropriate for
showing that every employee has
received adequate PPE or training, and
records appropriate for showing that
each employee has received adequate
PPE or training. The same exact records
will suffice for either, if an employer
chooses to keep such records.

Finally, one commenter (Ex. 43.1),
expanding on the possibility of new
costs, more generally argued that
employers would incur costs because, in
order to avoid higher penalties, they
would “overprotect” their employees,
providing unnecessary PPE or training.
However, “overprotection” if it exists,
is, by definition, not a requirement of
any standard, and is therefore not
properly considered a cost of
compliance for the purposes of
determining economic feasibility.
Furthermore, commenters have not
provided any evidence that could be
used as a basis for estimating such costs
or determining how many firms might
“overprotect” their employees as a
result of this final rule.

Having considered the comments
arguing that this regulation imposes
new costs, or has significant economic
impacts on a substantial number of
firms, OSHA finally concludes that this
set of changes to existing rules
represents no new requirements,
imposes no new costs, and raises no
new analytic issues not already
considered in the development of the
rules being modified.

VI. Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq. (as
amended), OSHA examined the
regulatory requirements of the final rule
to determine if they will have a
significant economic impact on a
substantial number of small entities. As
indicated in section V. (“Final
Economic Analysis”) of this preamble,
the final rule is expected to have no
effect on compliance costs and
regulatory burden for any employer,
large or small. Accordingly, the Agency
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities.

VII. Environmental Impact Assessment

OSHA has reviewed the final rule in
accordance with the requirements of the
National Environmental Policy Act
(NEPA) of 1969 (42 U.S.C. 4321 et seq.),

the regulations of the Council on
Environmental Quality (40 U.S.C. part
1500), and the Department of Labor’s
NEPA procedures (29 CFR part 11). The
Agency finds that the final rule will
have no major negative impact on air,
water or soil quality, plant or animal
life, the use of land, or other aspects of
the environment.

VIII. Federalism

OSHA has reviewed this final rule in
accordance with the Executive Order on
Federalism (Executive Order 13132, 64
FR 43255, August 10, 1999), which
requires that agencies, to the extent
possible, refrain from limiting state
policy options, consult with states prior
to taking any actions that would restrict
state policy options, and take such
actions only when there is clear
constitutional authority and the
presence of a problem of national scope.
Executive Order 13132 provides for
preemption of state law only if there is
a clear congressional intent for the
Agency to do so. Any such preemption
is to be limited to the extent possible.

Section 18 of the OSH Act (29 U.S.C.
651 et seq.) expresses Congress’ intent to
preempt state laws where OSHA has
promulgated occupational safety and
health standards. Under the OSH Act, a
state can avoid preemption on issues
covered by federal standards only if it
submits, and obtains federal approval
of, a plan for the development of such
standards and their enforcement (State
Plan state). 29 U.S.C. 667. Occupational
safety and health standards developed
by such State Plan states must, among
other things, be at least as effective in
providing safe and healthful
employment and places of employment
as the federal standards. Subject to these
requirements, State Plan states are free
to develop and enforce under state law
their own requirements for safety and
health standards.

This final rule complies with
Executive Order 13132. As Congress has
expressed a clear intent for Federal
preemption on issues addressed by
OSHA standards in states without
OSHA-approved State Plans, this rule
preempts state law in the same manner
as any OSHA standard. States with
OSHA-approved State Plans are free to
develop policy options on issues
addressed herein, provided their
standards are at least as protective as
this final rule.

IX. Unfunded Mandates

For the purposes of the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1501, et seq., as well as E.O. 12875, this
final rule does not include any Federal
mandate that may result in increased
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expenditures by State, local, and tribal
governments, or increased expenditures
by the private sector of more than $100
million.

X. OMB Review Under the Paperwork
Reduction Act of 1995

This final rule does not contain any
new collection of information
requirements that are subject to review
by OMB under the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501
et seq. and OMB regulations at 5 CFR
part 1320.

Several commenters suggested that
the rule could increase paperwork
burdens on employers (See, e.g., Exs.
40.1, 42.1, 80.1, 81.1). The Associated
General Contractors of America (AGC)
remarked that “This proposal has
substantial economic impact on small
business owners within the construction
industry. Requiring a contractor to
prove that he or she provided
appropriate PPE and training for each
employee would result in a considerable
amount of recordkeeping, which would
overly burden small employers” (Ex.
42.1). Associated Builders and
Contractors, Inc. (ABC) recommended
that OSHA “[ilnclude specific guidance
on what evidence OSHA will require (or
otherwise expect) employers to provide
in order to document that the requisite
training has in fact been provided” (Ex.
40.1).

As OSHA has stated numerous times
throughout this preamble, these
standards do not make any changes to
the substantive requirements of the
standards and thus do not impose any
new duties on employers, including the
duty to keep training and PPE records.
The recordkeeping requirements of
individual PPE and training
requirements located in many of
OSHA'’s standards vary on this matter:
Some require training records, some
require training certifications, and some
do not require records at all. These
requirements continue unchanged and
OSHA therefore reiterates its finding
that the rulemaking imposes no new
paperwork burdens.

XI. State Plan States

When federal OSHA promulgates a
new standard or more stringent
amendment to an existing standard, the
26 states or U.S. territories with their
own OSHA-approved occupational
safety and health plans must revise their
standards to reflect the new standard or
amendment, or show OSHA why there
is no need for action, e.g., because an
existing state standard covering this area
is already “‘at least as effective” as the
new federal standard or amendment. 29
CFR 1953.5(a). The state standard must

be at least as effective as the final
federal rule, must be applicable to both
the private and public (state and local
government employees) sectors, and
must be completed within six months of
the publication date of the final federal
rule. When OSHA promulgates a new
standard or a standards amendment
which does not impose additional or
more stringent requirements than an
existing standard, states are not required
to revise their standards, although
OSHA may encourage them to do so.
The 26 states and territories with
OSHA-approved State Plans are: Alaska,
Arizona, California, Connecticut (plan
covers only State and local government
employees), Hawaii, Indiana, Iowa,
Kentucky, Maryland, Michigan,
Minnesota, Nevada, New Mexico, New
Jersey (plan covers only State and local
government employees), New York
(plan covers only State and local
government employees), North Carolina,
Oregon, Puerto Rico, South Carolina,
Tennessee, Utah, Vermont, Virginia,
Virgin Islands (plan covers only State
and local government employees),
Washington, and Wyoming.

With regard to this final rule, while it
does not impose any additional or more
stringent requirements, it adds language
clarifying that the personal protective
equipment and training requirements of
OSHA'’s standards impose a compliance
duty with respect to each employee
covered by the requirements. State Plan
states must ensure that their PPE and
training standards are at least as
effective as the federal standards as
amended by this final rule. States must
adopt revisions, if necessary, within six
months of the publication of this rule.

XII. Authority and Signature

This document was prepared under
the direction of Thomas M. Stohler,
Acting Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210. It
is issued under sections 4, 6, and 8 of
the Occupational Safety and Health Act
of 1970 (29 U.S.C. 653, 655, 657),
section 941 of the Longshore and Harbor
Workers’ Compensation Act (33 U.S.C.
901 et seq.), section 3704 of the Contract
Work Hours and Safety Standards Act
(40 U.S.C. 3701 et seq.), Secretary of
Labor’s Order No. 5-2007, and 29 CFR
part 1911.

Signed at Washington, DG, this 4th day of
December, 2008.
Thomas M. Stohler,
Acting Assistant Secretary of Labor for
Occupational Safety and Health.

List of Subjects

29 CFR Part 1910

Chemicals, Gases, Hazardous
substances, Occupational safety and
health, Protective equipment.

29 CFR Part 1915

Chemicals, Gases, Hazardous
substances, Longshore and harbor
workers, Occupational safety and
health, Protective equipment.

29 CFR Part 1917

Chemicals, Gases, Hazardous
substances, Longshore and harbor
workers, Occupational safety and
health, Protective equipment.

29 CFR Part 1918

Chemicals, Gases, Hazardous
substances, Longshore and harbor
workers, Occupational safety and
health, Protective equipment.

29 CFR Part 1926

Chemicals, Construction industry,
Gases, Hazardous substances,
Occupational safety and health,
Protective equipment.

The Final Standard

m Parts 1910, 1915, 1917, 1918 and 1926
of Title 29 of the Code of Federal
Regulations are hereby amended as
follows:

PART 1910—[AMENDED]

Subpart A—[Amended]

m 1. The authority citation for subpart A
of 29 CFR part 1910 is revised to read
as follows:

Authority: Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, and 657); Secretary of
Labor’s Order No. 12-71 (36 FR 8754), 8—76
(41 FR 25059), 9-83 (48 FR 35736), 1-90 (55
FR 9033), 6-96 (62 FR 111), 3—2000 (65 FR
50017), 5-2002 (67 FR 65008), and 5-2007
(72 FR 31159), as applicable.

Sections 1910.7, 1910.8, and 1910.9 also
issued under 29 CFR Part 1911. Section
1910.7(f) also issued under 31 U.S.C. 9701,
29 U.S.C. 9a, 5 U.S.C. 553; Pub. L. 106-113
(113 Stat. 1501A—222); and OMB Circular A—
25 (dated July 8, 1993) (58 FR 38142, July 15,
1993).

W 2. A new section 1910.9 is added, to
read as follows:

§1910.9 Compliance duties owed to each
employee.

(a) Personal protective equipment.
Standards in this part requiring the
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employer to provide personal protective
equipment (PPE), including respirators
and other types of PPE, because of
hazards to employees impose a separate
compliance duty with respect to each
employee covered by the requirement.
The employer must provide PPE to each
employee required to use the PPE, and
each failure to provide PPE to an
employee may be considered a separate
violation.

(b) Training. Standards in this part
requiring training on hazards and
related matters, such as standards
requiring that employees receive
training or that the employer train
employees, provide training to
employees, or institute or implement a
training program, impose a separate
compliance duty with respect to each
employee covered by the requirement.
The employer must train each affected
employee in the manner required by the
standard, and each failure to train an
employee may be considered a separate
violation.

Subpart G—[Amended]

m 3. The authority citation for subpart G
of 29 CFR part 1910 is revised to read
as follows:

Authority: Secs. 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, 657); Secretary of Labor’s
Order No. 12—71 (36 FR 8754), 8-76 (41 FR
25059), 9-83 (48 FR 35736), 1-90 (55 FR
9033), 6-96 (62 FR 111), 3—2000 (65 FR
50017), 5-2002 (67 FR 50017), or 52007 (72
FR 31159) as applicable; and 29 CFR part
1911.

m 4. In section 1910.95, paragraph (k)(1)
is revised to read as follows:

§1910.95 Occupational noise exposure.
* * * * *

(k) EE I

(1) The employer shall train each
employee who is exposed to noise at or
above an 8-hour time weighted average
of 85 decibels in accordance with the
requirements of this section. The
employer shall institute a training
program and ensure employee

participation in the program.
* * * * *

Subpart I—[Amended]

m 5. The authority citation for subpart I
of 29 CFR part 1910 is revised to read
as follows:

Authority: Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, and 657); Secretary of
Labor’s Order No. 12-71 (36 FR 8754), 8—76
(41 FR 25059), 9-83 (48 FR 35736), 1-90 (55
FR 9033), 6-96 (62 FR 111), 3-2000 (65 FR
50017), 5-2002 (67 FR 65008), or 5-2007 (72

FR 31160), as applicable, and 29 CFR Part
1911.

m 6. In section 1910.134, paragraph
(a)(2) is revised to read as follows:

§1910.134 Respiratory protection.

(a] * % %

(2) A respirator shall be provided to
each employee when such equipment is
necessary to protect the health of such
employee. The employer shall provide
the respirators which are applicable and
suitable for the purpose intended. The
employer shall be responsible for the
establishment and maintenance of a
respiratory protection program, which
shall include the requirements outlined
in paragraph (c) of this section. The
program shall cover each employee
required by this section to use a

respirator.
* * * * *

Subpart L—[Amended]

m 7. The authority citation for subpart L
of 29 CFR part 1910 is revised to read
as follows:

Authority: Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, and 657); Secretary of
Labor’s Order No. 12—71 (36 FR 8754), 8-76
(41 FR 25059), 9-83 (48 FR 35736), 1-90 (55
FR 9033), 6-96 (62 FR 111), 3—2000 (65 FR
50017), 5-2002 (67 FR 65008), or 5—-2007 (72
FR 31160), as applicable, and 29 CFR Part
1911.

m 8. In section 1910.156, paragraph
(H)(1)(1) is revised to read as follows:

§1910.156 Fire brigades.

* * * * *

(f]* * %

(1)* * %

(i) The employer must ensure that
respirators are provided to, and used by,
each fire brigade member, and that the
respirators meet the requirements of 29
CFR 1910.134 for each employee
required by this section to use a

respirator.
* * * * *

Subpart Z—[Amended]

m 9. The authority citation for subpart Z
of 29 CFR part 1910 is revised to read
as follows:

Authority: Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, and 657); Secretary of
Labor’s Order No. 12—71 (36 FR 8754), 8-76
(41 FR 25059), 9-83 (48 FR 35736), 1-90 (55
FR 9033), 6-96 (62 FR 111), 3—2000 (65 FR
50017), 5-2002 (67 FR 65008), or 5—-2007 (72
FR 31160), as applicable.

All of subpart Z issued under section 6(b)
of the Occupational Safety and Health Act,

except those substances that have exposure
limits listed in Tables Z—1, Z-2, and Z-3 of
29 CFR 1910.1000. The latter were issued
under section 6(a) (29 U.S.C. 655(a)).

Section 1910.1000, Tables Z-1, Z—-2, and
7Z-3 also issued under 5 U.S.C. 553, Section
1910.1000 Tables Z—1, Z—2, and Z-3 but not
under 29 CFR part 1911 except for the
arsenic (organic compounds), benzene,
cotton dust, and chromium (VI) listings.

Section 1910.1001 also issued under
section 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 3704) and 5
U.S.C. 553.

Section 1910.1002 also issued under 5
U.S.C. 553 but not under 29 U.S.C. 655 or 29
CFR part 1911.

Sections 1910.1018, 1910.1029 and
1910.1200 also issued under 29 U.S.C. 653.

Section 1910.1030 also issued under Pub.
L. 106—430, 114 Stat. 1901.

m 10. In section 1910.1001, paragraphs
(g)(1) introductory text, (g)(2)(i), and
(j)(7)(i) are revised to read as follows:

§1910.1001 Asbestos.
* * * * *

)***

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.

Respirators must be used during:
* * * * *

(2) * x %

(i) The employer must implement a
respiratory protection program in
accordance with 29 CFR 134 (b) through
(d) (except (d)(1)(iii)), and (f) through
(m), which covers each employee
required by this section to use a
respirator.

* * * * *

(]') * % %

(7) * * %

(i) The employer shall train each
employee who is exposed to airborne
concentrations of asbestos at or above
the PEL and/or excursion limit in
accordance with the requirements of
this section. The employer shall
institute a training program and ensure
employee participation in the program.

m 11. In section 1910.1003, paragraphs
(c)(4)(iv) and (d)(1) are revised to read
as follows:

§1910.1003 13 Carcinogens (4-
Nitrobiphenyl, etc.).
* * * * *

(c) * x %

(4) * % %

(iv) Each employee engaged in
handling operations involving the
carcinogens addressed by this section
must be provided with, and required to
wear and use, a half-face filter type
respirator for dusts, mists, and fumes. A
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respirator affording higher levels of
protection than this respirator may be
substituted.

(d) * Kk 0k

(1) Respiratory program. The
employer must implement a respiratory
protection program in accordance with
§1910.134 (b), (c), (d) (except (d)(1)(iii)
and (iv), and (d)(3)), and (e) through (m),
which covers each employee required

by this section to use a respirator.
* * * * *

m 12. In section 1910.1017, paragraphs
(g)(1) and (g)(2) are revised to read as
follows:

§1910.1017 Vinyl chloride.

(g) Respiratory protection. (1) General.
For employees who use respirators
required by this section, the employer
must provide each employee an
appropriate respirator that complies
with the requirements of this paragraph.

(2) Respirator program. The employer
must implement a respiratory protection
program in accordance § 1910.134 (b)
through (d) (except (d)(1)(iii), and
(d)(3)(iii)(B)(1) and (2)), and (f) through
(m) which covers each employee
required by this section to use a

respirator.
* * * * *

m 13. In section 1910.1018, paragraphs
(h)(1) introductory text, and (h)(2)(i),
and (0)(1)(i) are revised to read as
follows:

§1910.1018 Inorganic arsenic.
* * * * *
(h) * % %

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.

Respirators must be used during:
* * * * *

2 * x %

(i) The employer must implement a
respiratory protection program in
accordance with § 1910.134(b) through
(d) (except (d)(1)(iii)), and (f) through
(m), which covers each employee
required by this section to use a
respirator.

* * * * *
fo) R

() * * *

(i) The employer shall train each
employee who is subject to exposure to
inorganic arsenic above the action level
without regard to respirator use, or for
whom there is the possibility of skin or
eye irritation from inorganic arsenic, in
accordance with the requirements of
this section. The employer shall

institute a training program and ensure
employee participation in the program.
* * * * *

m 14. In section 1910.1025, paragraphs
(f)(1) introductory text, (f)(2)(i), and
()(1)(ii) are revised to read as follows:

§1910.1025 Lead.

* * * *

(f) * * %

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies

*

with the requirements of this paragraph.

Respirators must be used during:
* * * * *

(2) * *x %

(i) The employer must implement a
respiratory protection program in
accordance with § 1910.134(b) through
(d) (except (d)(1)(iii)), and (f) through
(m), which covers each employee
required by this section to use a

respirator.
* * * * *

(1] * k%

(1) * % %

(ii) The employer shall train each
employee who is subject to exposure to
lead at or above the action level, or for
whom the possibility of skin or eye
irritation exists, in accordance with the
requirements of this section. The
employer shall institute a training
program and ensure employee
participation in the program.

* * * * *

m 15. In section 1910.1026, paragraphs
(g)(1) introductory text and (g)(2) are
revised to read as follows:

§1910.1026 Chromium (VI).

* * * * *

(g] * % %

(1) General. Where respiratory
protection is required by this section,
the employer must provide each
employee an appropriate respirator that
complies with the requirements of this
paragraph. Respiratory protection is
required during:

* * * * *

(2) Respiratory protection program.
Where respirator use is required by this
section, the employer shall institute a
respiratory protection program in
accordance with §1910.134, which
covers each employee required to use a
respirator.

* * * * *

m 16. In section 1910.1027, paragraphs
(g)(1) introductory text, (g)(2)(i), and
(m)(4)(i) are revised to read as follows:

§1910.1027 Cadmium.

* * * * *

(g) * k%

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.
Respirators must be used during:

* * * * *

(2) * Kk %

(i) The employer must implement a
respiratory protection program in
accordance with § 1910.134(b) through
(d) (except (d)(1)(iii)), and (f) through
(m), which covers each employee
required by this section to use a

respirator.
* * * * *

(m) EE

(4) * x %

(i) The employer shall train each
employee who is potentially exposed to
cadmium in accordance with the
requirements of this section. The
employer shall institute a training
program, ensure employee participation
in the program, and maintain a record

of the contents of such program.
* * * * *

m 17. In section 1910.1028, paragraph
(g)(1) introductory text and (g)(2)(i) are
revised to read as follows:

§1910.1028 Benzene.

* * * * *

(g) * x %

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.

Respirators must be used during:
* * * * *

(2) * *x %

(i) The employer must implement a
respiratory protection program in
accordance with § 1910.134(b) through
(d) (except (d)(1)(iii), (d)(3)(iii)(b)(1) and
(2)), and (f) through (m), which covers
each employee required by this section

to use a respirator.
* * * * *

m 18. In section 1910.1029, paragraphs
(g)(1) introductory text, (g)(2) and
(k)(1)(1) are revised to read as follows:

§1910.1029 Coke oven emissions.
* * * * *

(g) * x %

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.
Respirators must be used during:

* * * * *

(2) Respirator program. The employer

must implement a respiratory protection



75586

Federal Register/Vol. 73, No. 240/Friday, December 12, 2008/Rules and Regulations

program in accordance with
§1910.134(b) through (d) (except
(d)(1)(iii)), and (f) through (m), which
covers each employee required by this
section to use a respirator.

* * * * *

(k) * *x %

(1) L

(i) The employer shall train each
employee who is employed in a
regulated area in accordance with the
requirements of this section. The
employer shall institute a training
program and ensure employee
participation in the program.

* * * * *

m 19. In section 1910.1030, paragraph
(g)(2)(i) is revised to read as follows:

§1910.1030 Bloodborne pathogens.

* * * * *

I

EE)) L

(i) The employer shall train each
employee with occupational exposure
in accordance with the requirements of
this section. Such training must be
provided at no cost to the employee and
during working hours. The employer
shall institute a training program and
ensure employee participation in the
program.

* * * * *

m 20. In section 1910.1043, paragraphs
(f)(1) introductory text, (f)(2)(i), and
(1)(1)(i) are revised to read as follows:

§1910.1043 Cotton dust.

* * * * *

(f) * k%

(1) General. For employees who are
required to use respirators by this
section, the employer must provide each
employee an appropriate respirator that
complies with the requirements of this
paragraph. Respirators must be used
during:

* * * * *

(2) * K %

(i) The employer must implement a
respiratory protection program in
accordance with § 1910.134(b) through
(d) (except (d)(1)(iii)), and (f) through
(m), which covers each employee
required by this section to use a
respirator.

* * * * *

(i) * % %

(1) * x %

(i) The employer shall train each
employee exposed to cotton dust in
accordance with the requirements of
this section. The employer shall
institute a training program and ensure
employee participation in the program.

* * * * *

m 21. In section 1910.1044, paragraphs
(h)(1) introductory text, (h)(2), and
(n)(1)(i) are revised to read as follows:

§1910.1044 1,2-dibromo-3-chloropropane.

* * * * *

(h) * * *

(1) General. For employees who are
required to use respirators by this
section, the employer must provide each
employee an appropriate respirator that
complies with the requirements of this
paragraph. Respirators must be used
during:

* * * * *

(2) Respirator Program. The employer
must implement a respiratory protection
program in accordance with
§1910.134(b) through (d) (except
(d)(1)(iii)), and (f) through (m), which
covers each employee required by this

section to use a respirator.
* * * * *

(Il] * *x %

(1] Y

(i) The employer shall train each
employee who may be exposed to DBCP
in accordance with the requirements of
this section. The employer shall
institute a training program and ensure
employee participation in the program.
* * * * *

m 22. In section 1910.1045, paragraphs
(h)(1) introductory text, (h)(2)(i), and
(0)(1)(1) are revised to read as follows:

§1910.1045 Acrylonitrile.

* * * * *

(h) * * *
(1) General. For employees who use
respirators required by this section, the

employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.

Respirators must be used during:
* * * * *

(2) * Kk %

(i) The employer must implement a
respiratory protection program in
accordance with §1910.134(b) through
(d) (except (d)(1)(iii), (d)(3)(iii)(b)(1),
and (2)), and (f) through (m), which
covers each employee required by this

section to use a respirator.
* * * * *
(0) EE
(1] * * %

(i) The employer shall train each
employee exposed to AN above the
action level, each employee whose
exposures are maintained below the
action level by engineering and work
practice controls, and each employee
subject to potential skin or eye contact
with liquid AN in accordance with the
requirements of this section. The
employer shall institute a training

program and ensure employee

participation in the program.
* * * * *

m 23. In section 1910.1047, paragraph
(g)(1) introductory text and (g)(2) are
revised to read as follows:

§1910.1047 Ethylene oxide.

* * * * *

(g) * x %

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.
Respirators must be used during:

* * * * *

(2) Respirator program. The employer
must implement a respiratory protection
program in accordance with
§1910.134(b) through (d) (except
(d)(i)(iii)), and (f) through (m), which
covers each employee required by this

section to use a respirator.
* * * * *

m 24. In section 1910.1048, paragraphs
(g)(1) introductory text and (g)(2)(i) are
revised to read as follows:

§1910.1048 Formaldehyde.

* * * * *

(g) * *x %

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.
Respirators must be used during:

* * * * *

(2) * * %

(i) The employer must implement a
respiratory protection program in
accordance with § 1910.134(b) through
(d) (except (d)(1)(iii), (d)(3)(iii)(b)(1),
and (2)), and (f) through (m), which
covers each employee required by this

section to use a respirator.
* * * * *

m 25. In section 1910.1050, paragraphs
(h)(1) introductory text and (h)(2) are
revised to read as follows:

§1910.1050 Methylenedianiline.

* * * * *

(h) * * =*

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.
Respirators must be used during:

* * * * *

(2) Respirator program. The employer
must implement a respiratory protection
program in accordance with § 1910.134
(b) through (d) (except (d)(1)(iii)), and (f)
through (m), which covers each
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employee required by this section to use

a respirator.
* * * * *

m 26. In section 1910.1051, paragraphs
(h)(1) introductory text, (h)(2)(i), and
(1)(2)(ii) are revised to read as follows:

§1910.1051 Butadiene.
* * * * *
(h) * *x %

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.
Respirators must be used during:

* * * * *

(2) * k%

(i) The employer must implement a
respiratory protection program in
accordance with § 1910.134(b) through
(d) (except (d)(1)(iii), (d)(3)(1ii)(B)(1),
and (2)), and (f) through (m), which
covers each employee required by this

section to use a respirator.
* * * * *

0
(2)
(1)
(ii) The employer shall train each
employee who is potentially exposed to
BD at or above the action level or the
STEL in accordance with the
requirements of this section. The
employer shall institute a training
program, ensure employee participation
in the program, and maintain a record
of the contents of such program.
* * * * *

* % %
* *x %
EE

m 27.In section 1910.1052, paragraphs
(g)(1) introductory text and (g)(2)(i) are
revised to read as follows:

§1910.1052 Methylene chloride.
* * * * *

)* * %

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.
Respirators must be used during:

* * * * *

(2) I

(i) The employer must implement a
respiratory protection program in
accordance with § 1910.13(b) through
(m) (except (d)(1)(iii)), which covers
each employee required by this section

to use a respirator.
* * * * *

PART 1915—[AMENDED]
m 28. The authority citation for part
1915 is revised to read as follows:

Authority: Section 41, Longshore and
Harbor Workers” Compensation Act (33

U.S.C. 941); Sections. 4, 6, and 8 of the
Occupational Safety and Health Act of 1970

(29 U.S.C. 653, 655, 657); Secretary of Labor’s

Order No. 12-71 (36 FR 8754), 876 (41 FR
25059), 9-83 (48 FR 35736), 1-90 (55 FR
9033), 6-96 (62 FR 111), 3—2000 (65 FR
50017), 5-2002 (67 FR 65008), or 5—2007 (72
FR 31160) as applicable; 29 CFR Part 1911.

Subpart A—[Amended]

m 29. A new section 1915.9 is added, to
read as follows:

§1915.9 Compliance duties owed to each
employee.

(a) Personal protective equipment.
Standards in this part requiring the
employer to provide personal protective
equipment (PPE), including respirators
and other types of PPE, because of
hazards to employees impose a separate
compliance duty with respect to each
employee covered by the requirement.
The employer must provide PPE to each
employee required to use the PPE, and
each failure to provide PPE to an
employee may be considered a separate
violation.

(b) Training. Standards in this part
requiring training on hazards and
related matters, such as standards
requiring that employees receive
training or that the employer train
employees, provide training to
employees, or institute or implement a
training program, impose a separate
compliance duty with respect to each
employee covered by the requirement.
The employer must train each affected
employee in the manner required by the
standard, and each failure to train an
employee may be considered a separate
violation.

Subpart Z—[Amended]

m 30. In section 1915.1001, paragraphs
(h)(1) introductory text, (h)(3)(i), and
(k)(9)(i), are revised to read as follows:

§1915.1001 Asbestos.
* * * * *
(h) E N

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.
Respirators must be used in the
following circumstances:

* * * * *

(3] * % %

(i) Where respirator use is required by
this section, the employer shall institute
a respiratory protection program in
accordance with §1910.134(b), (d), (e),
and (f), which covers each employee
required by this section to use a

respirator.
* * * * *

(k) * % %

(9) * x %

(i) The employer shall train each
employee who is likely to be exposed in
excess of a PEL and each employee who
performs Class I through IV asbestos
operations in accordance with the
requirements of this section. Training
shall be provided at no cost to the
employee. The employer shall institute
a training program and ensure employee

participation in the program.
* * * * *

m 31. In section 1915.1026, paragraphs
(f)(1) introductory text and (f)(2) are
revised to read as follows:

§1915.1026 Chromium (IV).
* * * * *
* * *

(1) General. Where respiratory
protection is required by this section,
the employer must provide each
employee an appropriate respirator that
complies with the requirements of this
paragraph. Respiratory protection is
required during:

* * * * *

(2) Respiratory Protection Program.
Where respirator use is required by this
section, the employer shall institute a
respiratory protection program in
accordance with §1910.134, which
covers each employee required to use a

respirator.
* * * * *

PART 1917—[AMENDED]

m 32. The authority citation for part
1917 is revised to read as follows:

Authority: Section 41, Longshore and
Harbor Workers’ Compensation Act (33
U.S.C. 941); Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, 657); Secretary of Labor’s
Order No. 12—71 (36 FR 8754), 8-76 (41 FR
25059), 9-83 (48 FR 35736), 1-90 (55 FR
9033), 6-96 (62 FR 111), 3—2000 (65 FR
50017), 5-2002 (67 FR 65008), or 52007 (72
FR 31160) as applicable; 29 CFR Part 1911.

Subpart A—[Amended]

m 33. A new section 1917.5 is added, to
read as follows:

§1917.5 Compliance duties owed to each
employee.

(a) Personal protective equipment.
Standards in this part requiring the
employer to provide personal protective
equipment (PPE), including respirators
and other types of PPE, because of
hazards to employees impose a separate
compliance duty with respect to each
employee covered by the requirement.
The employer must provide PPE to each
employee required to use the PPE, and
each failure to provide PPE to an
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employee may be considered a separate
violation.

(b) Training. Standards in this part
requiring training on hazards and
related matters, such as standards
requiring that employees receive
training or that the employer train
employees, provide training to
employees, or institute or implement a
training program, impose a separate
compliance duty with respect to each
employee covered by the requirement.
The employer must train each affected
employee in the manner required by the
standard, and each failure to train an
employee may be considered a separate
violation.

PART 1918—[AMENDED]

m 34. The authority citation for part
1918 is revised to read as follows:

Authority: Section 41, Longshore and
Harbor Workers’ Compensation Act (33
U.S.C. 941); Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, 657); Secretary of Labor’s
Order No. 12-71 (36 FR 8754), 8-76 (41 FR
25059), 9-83 (48 FR 35736), 1-90 (55 FR
9033), 6-96 (62 FR 111), 3-2000 (65 FR
50017), 5—2002 (67 FR 65008), or 5-2007 (72
FR 31160) as applicable; 29 CFR Part 1911.

Subpart A—[Amended]

m 35. A new section 1918.5 is added, to
read as follows:

§1918.5 Compliance duties owed to each
employee.

(a) Personal protective equipment.
Standards in this part requiring the
employer to provide personal protective
equipment (PPE), including respirators
and other types of PPE, because of
hazards to employees impose a separate
compliance duty with respect to each
employee covered by the requirement.
The employer must provide PPE to each
employee required to use the PPE, and
each failure to provide PPE to an
employee may be considered a separate
violation.

(b) Training. Standards in this part
requiring training on hazards and
related matters, such as standards
requiring that employees receive
training or that the employer train
employees, provide training to
employees, or institute or implement a
training program, impose a separate
compliance duty with respect to each
employee covered by the requirement.
The employer must train each affected
employee in the manner required by the
standard, and each failure to train an
employee may be considered a separate
violation.

PART 1926—[AMENDED]
Subpart C—[Amended]

m 36. The authority citation for subpart
C of 29 CFR part 1926 is revised to read
as follows:

Authority: Sec. 3704, Contract Work Hours
and Safety Standards Act (40 U.S.C. 333);
secs. 4, 6, and 8, Occupational Safety and
Health Act of 1970 (29 U.S.C. 653, 655, 657);
Secretary of Labor’s Order No. 12-71 (36 FR
8754), 8-76 (41 FR 25059), 9-83 (48 FR
35736), 6-96 (62 FR 111), or 5—-2007 (72 FR
31160) as applicable; and 29 CFR part 1911.

m 37.In section 1926.20, a new

paragraph (f) is added to read as follows:

§1926.20 General safety and health
provisions.
* * * * *

(f) Compliance duties owed to each
employee. (1) Personal protective
equipment. Standards in this part
requiring the employer to provide
personal protective equipment (PPE),
including respirators and other types of
PPE, because of hazards to employees
impose a separate compliance duty with
respect to each employee covered by the
requirement. The employer must
provide PPE to each employee required
to use the PPE, and each failure to
provide PPE to an employee may be
considered a separate violation.

(2) Training. Standards in this part
requiring training on hazards and
related matters, such as standards
requiring that employees receive
training or that the employer train
employees, provide training to
employees, or institute or implement a
training program, impose a separate
compliance duty with respect to each
employee covered by the requirement.
The employer must train each affected
employee in the manner required by the
standard, and each failure to train an
employee may be considered a separate
violation.

Subpart D—[Amended]

m 38. The authority citation for subpart
D of 29 CFR part 1926 is revised to read
as follows:

Authority: Section 3704 of the Contract
Work Hours and Safety Standards Act (40
U.S.C. 3701 et seq.); Sections 4, 6, and 8 of
the Occupational Safety and Health Act of
1970 (29 U.S.C. 653, 655, and 657); Secretary
of Labor’s Orders 12—71 (36 FR 8754), 8—76
(41 FR 25059), 9-83 (48 FR 35736), 1-90 (55
FR 9033), 6-96 (62 FR 111), 3-2000 (62 FR
50017), 5-2002 (67 FR 65008); or 5-2007 (72
FR 31160) as applicable; and 29 CFR part
1911.

Sections 1926.58, 1926.59, 1926.60, and
1926.65 also issued under 5 U.S.C. 553 and
29 CFR part 1911.

Section 1926.62 of 29 CFR also issued
under section 1031 of the Housing and
Community Development Act of 1992 (42
U.S.C. 4853).

Section 1926.65 of 29 CFR also issued
under section 126 of the Superfund
Amendments and Reauthorization Act of
1986, as amended (29 U.S.C. 655 note), and
5 U.S.C. 553.

m 39. In section 1926.60, paragraph (i)(1)
introductory text, and (i)(2) are revised
to read as follows:

§1926.60 Methylenedianiline.

* * * * *

(i) EE

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.

Respirators must be used during:
* * * * *

(2) Respirator program. The employer
must implement a respiratory protection
program in accordance with §1910.134
(b) through (d) (except (d)(1)(iii)), and (f)
through (m), which covers each
employee required by this section to use
a respirator.

* * * * *

m 40. In section 1926.62, paragraphs
(f)(1) introductory text, (f)(2)(i), and
(1)(1)(i1) are revised to read as follows:

§1926.62 Lead.

* * * * *

(f) EE

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.

Respirators must be used during:
* * * * *

(2) L

(i) The employer must implement a
respiratory protection program in
accordance with §1910.134(b) through
(d) (except (d)(1)(iii)), and (f) through
(m), which covers each employee
required by this section to use a

respirator.
* * * * *

(1) E

(ii) The employer shall train each
employee who is subject to exposure to
lead at or above the action level on any
day, or who is subject to exposure to
lead compounds which may cause skin
or eye irritation (e.g., lead arsenate, lead
azide), in accordance with the
requirements of this section. The
employer shall institute a training
program and ensure employee
participation in the program.
* * * * *
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Subpart R—[Amended]

m 41. The authority citation for subpart
R of 29 CFR part 1926 is revised to read
as follows:

Authority: Sec. 3704, Contract Work Hours
and Safety Standards Act (Construction
Safety Act) (40 U.S.C. 333); Sec. 4, 6, and 8,
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, 657); Secretary of Labor’s
Order No. 3—2000 (65 FR 50017), No. 5-2002
(67 FR 65008), or No. 5-2007 (72 FR 31160)
as applicable; and 29 CFR part 1911.

m 42. In section 1926.761, paragraph (b)
is revised to read as follows:

§1926.761 Training.
* * * * *

(b) Fall hazard training. The employer
shall train each employee exposed to a
fall hazard in accordance with the
requirements of this section. The
employer shall institute a training
program and ensure employee
participation in the program.

* * * * *

Subpart Z—[Amended]

m 43. The authority citation for subpart
Z of 29 CFR part 1926 is revised to read
as follows:

Authority: Section 3704 of the Contract
Work Hours and Safety Standards Act (40
U.S.C. 3701 et seq.); Sections 4, 6, and 8 of
the Occupational Safety and Health Act of
1970 (29 U.S.C. 653, 655, 657); Secretary of
Labor’s Orders 12—71 (36 FR 8754), 8—76 (41
FR 25059), 9-83 (48 FR 35736), 1-90 (55 FR
9033), 6-96 (62 FR 111), 3—2000 (62 FR
50017), 5-2002 (67 FR 65008), or 5-2007 (71
FR 31160), as applicable; and 29 CFR part 11.

Section 1926.1102 of 29 CFR not issued
under 29 U.S.C. 655 or 29 CFR part 1911;
also issued under 5 U.S.C. 553.

m 44. In section 1926.1101, paragraphs
(h)(1) introductory text, (h)(2), and
(k)(9)(i) are revised to read as follows:

§1926.1101 Asbestos.
* * * * *
(h) * * %

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.
Respirators must be used during:

* * * * *

(2) * *x %

(i) The employer must implement a
respiratory protection program in
accordance with §1910.134 (b) through
(d) (except (d)(1)(iii)), and (f) through
(m), which covers each employee
required by this section to use a
respirator.

* * * * *

(k)* ]

(9)* L

(i) The employer shall train each
employee who is likely to be exposed in
excess of a PEL, and each employee who
performs Class I through IV asbestos
operations, in accordance with the
requirements of this section. Such
training shall be conducted at no cost to
the employee. The employer shall
institute a training program and ensure
employee participation in the program.

m 45. In section 1926.1126, paragraphs
(f)(1) introductory text and (f)(2) are
revised to read as follows:

§1926.1126 Chromium (IV).

* * * * *

(f) * * %

(1) General. Where respiratory
protection is required by this section,
the employer must provide each
employee an appropriate respirator that
complies with the requirements of this
paragraph. Respiratory protection is
required during:

* * * * *

(2) Respiratory protection program.
Where respirator use is required by this
section, the employer shall institute a
respiratory protection program in
accordance with §1910.134, which
covers each employee required to use a

respirator.
* * * * *

m 46. In section 1926.1127, paragraphs
(g)(1) introductory text, (g)(2)(i), and
(m)(4)(i) are revised to read as follows:

§1926.1127 Cadmium.

* * * * *

(g] * * %

(1) General. For employees who use
respirators required by this section, the
employer must provide each employee
an appropriate respirator that complies
with the requirements of this paragraph.

Respirators must be used during:
* * * * *

(2) I .

(i) The employer must implement a
respiratory protection program in
accordance with § 1910.134 (b) through
(d) (except (d)(1)(iii)), and (f) through
(m), which covers each employee
required by this section to use a

respirator.

* * * * *
(m) * *x %

* * * * *
(4) I S

(i) The employer shall train each
employee who is potentially exposed to
cadmium in accordance with the
requirements of this section. The
employer shall institute a training
program, ensure employee participation

in the program, and maintain a record
of the contents of the training program.
* * * * *

[FR Doc. E8-29122 Filed 12—9-08; 4:15 pm]
BILLING CODE 4510-26-P

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Part 380
[Docket No. BPD GSRS 08-02]

Collateral Acceptability and Valuation

AGENCY: Bureau of the Public Debt,
Fiscal Service, Department of the
Treasury.

ACTION: Final rule.

SUMMARY: The Department of the
Treasury is amending regulations that
govern the acceptability and valuation
of collateral pledged to secure deposits
of public monies and other financial
interests of the government under
Treasury’s three Fiscal Service collateral
programs. This final rule is a
nonsubstantive, technical amendment
that updates a Web site and a postal
mailing address referenced in those
regulations.

DATES: Effective date: December 12,
2008.

ADDRESSES: You may download this
final rule from the Bureau of the Public
Debt’s Web site at
www.lreasurydirect.gov or from the
Electronic Code of Federal Regulations
(e—CFR) Web site at www.gpoaccess.gov/
ecfr. It is also available for public
inspection and copying at the Treasury
Department Library, Room 1428, Main
Treasury Building, 1500 Pennsylvania
Avenue, NW., Washington, DC 20220.
To visit the library, call (202) 622—-0990
for an appointment.

FOR FURTHER INFORMATION CONTACT: Lori
Santamorena (Executive Director) or
Kurt Eidemiller (Associate Director),
Department of the Treasury, Bureau of
the Public Debt, Office of the
Commissioner, Government Securities
Regulations Staff, at (202) 504—3632 or
e-mail us at govsecreg@bpd.treas.gov.
SUPPLEMENTARY INFORMATION:

I. Background

The Department of the Treasury
(“Treasury”) is amending 31 CFR part
380, which governs the acceptable types
of collateral and their assigned values
that may be pledged to secure deposits
of public monies and other financial
interests of the government under
Treasury’s Fiscal Service collateral
programs.
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Treasury’s Fiscal Service administers
several financial programs that involve
the pledging of specific collateral. These
programs are described in, and governed
by, the regulations at 31 CFR part 202
(Depositaries and Financial Agents of
the Government), 31 CFR part 203
(Payment of Federal Taxes and the
Treasury Tax and Loan Program), and
31 CFR part 225 (Acceptance of Bonds
Secured by Government Obligations in
Lieu of Bonds with Sureties). The
Financial Management Service (“FMS”),
a bureau within Treasury’s Fiscal
Service, administers these programs,
which are handled operationally by the
Federal Reserve System, acting as fiscal
agent for Treasury. The Bureau of the
Public Debt (‘“Public Debt”’), another
bureau within Treasury’s Fiscal Service,
administers 31 CFR part 380, which
governs the acceptability and valuation
of the collateral in these programs. The
Government Securities Regulations Staff
at Public Debt is responsible for
guidance and interpretations of those
regulations.

All information about the
acceptability and valuation of collateral
for these programs can be found on
Public Debt’s Web site. The Web site has
changed and it can now be accessed at
http://www.treasurydirect.gov instead of
its previous address, http://
www.publicdebt.treas.gov. Also, this
amendment updates Public Debt’s
postal mailing address.

II. Procedural Requirements
Executive Order 12866

This final rule is not subject to
Executive Order 12866 because it relates
only to Treasury’s organization,
specifically, the mailing address and
Web site URL for one of its bureaus.

Administrative Procedure Act, 5 U.S.C.
551 et seq.

The procedures for public notice and
comment under 5 U.S.C. 553(b), and the
delayed effective date requirement of 5
U.S.C. 553(d), do not apply when an
agency for good cause finds that the
procedures are unnecessary. This rule
does not promulgate any substantive
changes to the regulations being
amended. Rather, this rule merely
makes minor, technical changes,
specifically, updating the mailing
address and Web site address listed in
the regulations, that do not involve the
exercise of agency discretion and which
are unlikely to generate public
comment. Accordingly, Treasury finds
that good cause exists to dispense with
notice and comment procedures for this
rule, and to have the rule take

immediate effect, under 5 U.S.C.
553(b)(B) and 553(d)(3).

Regulatory Flexibility Act, 5 U.S.C. 601
et seq.

Because a notice of proposed
rulemaking is not required under 5
U.S.C. 553 for this rule, the Regulatory
Flexibility Act does not apply to this
rule.

List of Subjects in 31 CFR Part 380

Collateral, Depositaries, Government
obligations, Government securities,
Securities, Surety bonds.

m For the reasons set forth in the
preamble, we amend Subchapter B of
Chapter II of Title 31 of the Code of
Federal Regulations by revising part 380
to read as follows:

PART 380—COLLATERAL
ACCEPTABILITY AND VALUATION

Subpart A—General Information

Sec.

380.0 What do these regulations govern?

380.1 What special definitions apply to this
part?

Subpart B—Acceptable Collateral and Its

Valuation

380.2 What collateral may I pledge if I am
a depositary or a financial agent of the
Government under 31 CFR part 202, and
what value will you assign to it?

380.3 What collateral may I pledge if I am
a Treasury Tax and Loan depositary
under 31 CFR part 203, and what value
will you assign to it?

380.4 What collateral may I pledge instead
of a surety bond under 31 CFR part 225,
and what value will you assign to it?

Subpart C—Miscellaneous Provisions
380.5 Where can I find current information,

and who can I contact for additional
guidance and interpretation?

Authority: 12 U.S.C. 90, 265-266, 332, 391,
1452(d), 1464(k), 1767, 1789a, 2013, 2122,
3101-3102; 26 U.S.C. 6302; 31 U.S.C. 321,
323, 3301-3304, 3336, 9301, 9303.

Subpart A—General Information

§380.0 What do these regulations govern?

The regulations in this part govern the
types of acceptable collateral that you
may pledge to secure deposits of public
monies and other financial interests of
the Federal Government, as well as the
valuation of that collateral. Specifically,
the regulations in this part apply to the
programs governed by the Department
of the Treasury’s regulations at 31 CFR
part 202 (Depositaries and Financial
Agents of the Government), 31 CFR part
203 (Payment of Federal Taxes and the
Treasury Tax and Loan Program), and
31 CFR part 225 (Acceptance of Bonds
Secured by Government Obligations in

Lieu of Bonds with Sureties). The
regulations in this part apply only to the
acceptability and valuation of collateral
that may be pledged under these
programs. 31 CFR parts 202, 203, and
225 continue to govern the respective
programs themselves.

§380.1 What special definitions apply to
this part?

Special definitions that may apply to
this part are contained in 31 CFR parts
202, 203 and 225.

Subpart B—Acceptable Collateral and
Its Valuation

§380.2 What collateral may | pledge if | am
a depositary or a financial agent of the
Government under 31 CFR part 202, and
what value will you assign to it?

Unless we specify otherwise, we will
list the types and valuation of
acceptable collateral in Treasury
procedural instructions. We will also
post updated information and guidance
on Treasury’s Bureau of the Public Debt
Web site at http://
www.treasurydirect.gov.

§380.3 What collateral may | pledge if | am
a Treasury Tax and Loan depositary under
31 CFR part 203, and what value will you
assign to it?

Unless we specify otherwise, we will
list the types and valuation of
acceptable collateral in Treasury
procedural instructions. We will also
post updated information and guidance
on Treasury’s Bureau of the Public Debt
Web site at http://
www.treasurydirect.gov.

§380.4 What collateral may | pledge
instead of a surety bond under 31 CFR part
225, and what value will you assign to it?
Unless we specify otherwise, we will
list the types and valuation of
acceptable collateral in Treasury
procedural instructions. We will also
post updated information and guidance
on Treasury’s Bureau of the Public Debt
Web site at http://
www.treasurydirect.gov.

Subpart C—Miscellaneous Provisions

§380.5 Where can I find current
information, and who can | contact for
additional guidance and interpretation?
You can find a current list of
acceptable classes of securities,
instruments and respective valuations
on Treasury’s Bureau of the Public Debt
Web site at http://
www.treasurydirect.gov. You may also
contact the Office of the Commissioner.
We can be reached by postal mail at:
Department of the Treasury, Bureau of
the Public Debt, Office of the
Commissioner, Government Securities
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Regulations Staff, 799 9th Street, NW.,
8th Floor, Washington, DC 20239-0001,
or by e-mail at govsecreg@bpd.treas.gov.

Kenneth E. Carfine,

Fiscal Assistant Secretary.

[FR Doc. E8—29440 Filed 12—-11-08; 8:45 am]|
BILLING CODE 4810-39-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972

AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law)
of the Navy has determined that USS
SAN FRANCISCO (SSN 711) is a vessel
of the Navy which, due to its special
construction and purpose, cannot
comply fully with certain provisions of
the 72 COLREGS without interfering

with its special function as a naval ship.

The intended effect of this rule is to
warn mariners in waters where 72

DATES: This rule is effective December
12, 2008 and is applicable beginning 20
November 2008.

FOR FURTHER INFORMATION CONTACT:
Commander M. Robb Hyde, JAGC, U.S.
Navy, Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
Office of the Judge Advocate General,
Department of the Navy, 1322 Patterson
Ave., SE., Suite 3000, Washington Navy
Yard, DC 20374-5066, telephone
number: 202-685-5040.
SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR Part 706.

This amendment provides notice that
the Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law)
of the Navy, under authority delegated
by the Secretary of the Navy, has
certified that USS SAN FRANCISCO
(SSN 711) is a vessel of the Navy which,
due to its special construction and
purpose, cannot comply fully with the
following specific provisions of 72
COLREGS without interfering with its
special function as a naval ship: Rule
21(a) pertaining to the location of the
masthead lights over the fore and aft
centerline of the ship. The Deputy
Assistant Judge Advocate General
(Admiralty and Maritime Law) has also
certified that the lights involved are
located in closest possible compliance
with the applicable 72 COLREGS
requirements.

Moreover, it has been determined, in

701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (Water),
and Vessels.

m For the reasons set forth in the
preamble, amend part 706 of title 32 of
the Code of Federal Regulations as
follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for 32 CFR
Part 706 continues to read as follows:

Authority: 33 U.S.C. 1605.

m 2. Section 706.2 is amended as
follows:

m A.In Table Two by adding, in
numerical order, the following entry for
USS SAN FRANCISCO (SSN 711):

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

COLREGS apply. accordance with 32 CFR parts 296 and * * * * *
TABLE TWO
Side :
Forward h Side
AFT anchor I lights, ;
Masthead "aﬂtch(?i;_ Forward light, dis- S:jdigtgggés, distance d!ls%gasée
lights, dis- %aﬁce anchor  tance below AFT anchor below flight forward of inboard of
Vessel Number tance to below light, flight dk in light, num- dk ing forward ship’s
stbd of keel flight dk number meters; ber of; Rule meters: masthead sideg in
in meters; . 1'9 . of; Rule Rule 21(e), 30(a)(ii) ’ light in .
Rule 21(a) M Meters:  34a)i) Rule §2(9), meters;  'MEters;
§2(K), - Annex | ' §3(b),
30(a)(ii) §3(b)
Annex | Annex | Annex |
USS SAN FRANCISCO SSN 711 0.41

* *
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* * * * *

Approved: November 20, 2008.
M. Robb Hyde,

Commander, JAGC, U.S. Navy, Deputy
Assistant Judge Advocate, General (Admiralty
and Maritime Law).

[FR Doc. E8—29435 Filed 12-11-08; 8:45 am]|
BILLING CODE 3810-FF-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Chapter |
[EPA-HQ-OPP-2008-0247; FRL—8146-6]
Pesticide Regulations; Technical
Amendments

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA has reviewed its
pesticide regulations contained in 40
CFR Parts 150-180, and is making
technical changes in a number of areas.
These technical changes will correct
errors and cross-references, improve
presentation and format, and conform
the regulations to current CFR practice.
These changes have no substantive
impact on any requirements. As such,
notice and public comment procedures
are unnecesary, and EPA finds that this
constitutes good cause under the
Administrative Procedure Act.

DATES: This final rule is effective
February 10, 2009.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2008-0247. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
website to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either in the electronic docket
at http://www.regulations.gov, or, if only
available in hard copy, at the Office of
Pesticide Programs (OPP) Regulatory
Public Docket in Rm. S—4400, One

Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. The hours of
operation of this Docket Facility are
from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The Docket Facility telephone
number is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Kathryn Boyle, Field and External
Affairs Division (7506P), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: (703) 305—
6304; fax number: (703) 305-5884; e-
mail address: boyle.kathryn@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Does this Action Apply to Me?

You may be potentially affected by
this action if you produce or register
pesticide products, or petition the
Agency to establish or modify a
pesticide tolerance. Potentially affected
entities may include, but are not limited
to Pesticide Producers (NAICS 32532),
e.g., pesticide manufacturers or
formulators of pesticide products or
importers of pesticide products.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

II. Background

Under the Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA)
and the Federal Food, Drug and
Cosmetic Act (FFDCA), the Agency
regulates the sale, distribution and use
of pesticides. EPA regulations covering
activities under these statutes are
contained in 40 CFR parts 150 — 180.
Many of these regulations were
promulgated or last revised in the 1970s
and 1980s and have not been
significantly updated.

Over the past year, EPA has
conducted a detailed review of its
pesticide regulations, contained in 40
CFR parts 150 — 180. EPA believes that
improvements in these regulations are
warranted. Today’s final rule makes
“housekeeping” or non-substantive
technical changes to a series of
regulations. Future rulemakings
implementing substantive changes will

be issued as proposed rules with
opportunity for comment. The types of
changes being made today involve error
correction, conforming changes, and
general non-substantive improvements
in presentation and format.

III. Today’s final rule

In today’s final rule EPA is making
the following key types ofchanges to the
regulations in 40 CFR parts 150 — 180.

1. EPA is removing compliance and
effective dates that have passed.These
involve certain provisions concerning:

a. Data compensation (part 152,
subpart E);

b. Worker protection interim
provisions and exceptions (part 170).

2. EPA is removing unnecessary or
obsolete references, including:

a. References to the Pesticide
Assessment Guidelines that are
notneeded in regulatory text (part 172);

b. Definitions related solely to plant-
incorporated protectants that are not
used in the regulatory text of part 152.
These definitions are duplicative of
definitions in part 174.

c. Reference in § 180.34 to the
certification of usefulness, a provision
eliminated by the Food Quality
Protection Act (FQPA) in 1996.

3. EPA is removing most references to
section 409 of the FFDCA. Prior to 1996,
EPA established tolerances for raw
agricultural commodities under section
408 and food additive regulations for
certain pesticide residues in processed
foods under section 409, which pertains
to food additives. As part of the FQPA,
Congress combined EPA’s authority to
regulate all pesticide chemical residues
in food under section 408 of the FFDCA
(leaving the Food and Drug
Administration the sole authority under
section 409 to regulate food additives).
As it no longer has any regulatory
authority under section 409, EPA is
eliminating most references to FFDCA
section 409 from its regulations. Those
retained are needed for continued
enforcement of pre-FQPA provisions.

4. EPA is correcting other statutory
and regulatory cross-references.

a. EPA is correcting the references to
data compensation provisions in FIFRA
sec. 3(c)(1)(D), which is now 3(c)(1)(F).

b. EPA is correcting the references to
FIFRA sec. 4, which is now FIFRA sec.
11.

c. EPA is correcting the regulatory
cross-references from § 156.10(h) to
§156.62 and §162.11 to part 154. These
regulations were restructured a number
of years ago, but the cross-references
were not.

5. EPA is correcting part 155, subpart
C, Registration Review Procedures, to
include the mandatory 15-year
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registration review and minor changes
to docket procedures required under the
Pesticide Regulatory Improvement
Renewal Act.

6. EPA is updating organizational and
docket references in the regulations. For
example, EPA is revising a reference to
the U.S. Bureau of Mines to refer to the
National Institute for Occupational
Safety and Health. EPA is revising the
URL for the location of EPA’s electronic
dockets to www.regulations.gov.

7. EPA is revising the regulations to
conform with current CFR practice.

a. EPA is revising the structure used
to present definitions. Current CFR
practice is to list definitions
alphabetically without numeric or alpha
paragraph designations. EPA is revising
various definitions sections to provide
for greater consistency in presentation
by removing numeric and alpha
paragraph designations from parts 154,
157, 162, 166, and 172. In addition, EPA
is standardizing the introductory
material and, in a few cases, revising a
definition from “‘term includes” or
“term refers to” to ““term means.” In
each instance where EPA is making this
revision the existing definition contains
language that makes the definition all-
inclusive, so that the term “includes” in
actuality means ‘“means.”

b. EPA is removing the topic headings
in part 180, which are no longerused in
regulations.

8. EPA is reformatting certain material
without substantive change for greater
clarity and understanding.

a. EPA is restructuring the opening
paragraphs of § 152.1 and § 160.1

b. EPA is revising certain table titles
in part 158 to clearly identify
experimental use permit versus
registration data requirements.

9. EPA is revising section titles to
reflect statutory language.Specifically,
EPA is revising the titles of § 152.10 and
§ 152.20 to accurately reflect the
underlying statutory language.

IV. Good Cause Exemption

Section 553 of the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(B), provides that, when an
agency for good cause finds that notice
and public procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a final
rule without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for issuing today’s rule final without
prior proposal and opportunity for
comment because notice and public
comment are unnecessary. EPA is
making only technical changes that have
no substantive effect on any
requirement, while improving the

clarity and usefulness of its regulations.
EPA finds that this constitutes good
cause under 5 U.S.C. 553(b)(B).

V. FIFRA Review Requirements

In accordance with FIFRA sec. 25(a),
a draft of this final rule was submitted
to the Secretary of Agriculture, the
FIFRA SAP, and appropriate
Congressional Committees. The FIFRA
SAP and the Secretary of Agriculture
waived review of the final rule.

VI. Statutory and Executive Order
Reviews

Under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993),
this action is not a “‘significant
regulatory action” subject to review by
the Office of Management and Budget
(OMB) under Executive Order 12866,
nor does this rule contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.

Because the Agency has made a “good
cause” finding that this action is not
subject to notice-and-comment
requirements under the APA or any
other statute (see Unit IV.), it is not
subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (RFA) (5 U.S.C. 601 et seq.), or to
sections 202 and 205 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4). Nor does this action
significantly or uniquely affect small
governments or impose a significant
intergovernmental mandate, as
described in sections 203 and 204 of
UMRA.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999), nor will this rule have any ““tribal
implications” as described in Executive
Order 13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
9, 2000).

This rule does not require any special
considerations, OMB review or any
Agency action under Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). Nor will this rule have any affect
on energy supply, distribution or use as
described in Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,

Distribution, or Use (66 FR 28355, May
22, 2001).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995,
Public Law 104-113, section 12(d) (15
U.S.C. 272 note). The rule also does not
involve special consideration of
environmental justice related issues
under Executive Order 12898, entitled
Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (55 FR 7629, February 16,
1994).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report to each House of
the Congress and the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a “major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects

40 CFR Parts 152 and 154

Environmental protection,
Administrative practice and procedure,
Pesticides and pest, Reporting and
recordkeeping requirements.

40 CFR Part 155

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Pesticides and pest, Reporting and
recordkeeping requirements.

40 CFR Part 156

Environmental protection,
Administrative practice and procedure,
labeling, Pesticides and pest, Reporting
and recordkeeping requirements.

40 CFR Part 157

Environmental protection,
Administrative practice and procedure,
Infants and children, Packaging and
containers, Pesticides and pest,
Reporting and recordkeeping
requirements.

40 CFR Parts 158 and 159

Environmental protection,
Confidential business information,
Pesticides and pest, Reporting and
recordkeeping requirements.
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40 CFR Part 160

Environmental protection,
Laboratories, Pesticides and pest,
Reporting and recordkeeping
requirements.

40 CFR Part 162

Environmental protection,
Administrative practice and procedure,
Intergovernmental relations,
Laboratories, Pesticides and pest.

40 CFR Part 164

Environmental protection,
Administrative practice and procedure,
Pesticides and pest.

40 CFR Part 166

Environmental protection,
Administrative practice and procedure,
Intergovernmental relations,
Laboratories, Pesticides and pest.

40 CFR Part 168

Environmental protection,
Administrative practice and procedure,
Adpvertising, Pesticides and pest.

40 CFR Part 170

Environmental protection,
Intergovernmental relations, Labeling,
Occupational safety and health,
Pesticides and pest.

40 CFR Part 171

Environmental protection, Indian
lands, Intergovernmental relations,
Laboratories, Pesticides and pest,
Reporting and recordkeeping
requirements.

40 CFR Part 172

Environmental protection,
Intergovernmental relations, Labeling,
Pesticides and pest, Reporting and
recordkeeping requirements, Research.

40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Pesticides and pest, Reporting and
recordkeeping requirements.

Dated: December 2, 2008.
James B. Gulliford,

Assistant Administrator for Prevention,
Pesticides, and Toxic Substances.

m Therefore, 40 CFR chapter Iis
amended as follows:

PART 152—[AMENDED]
m 1. The authority citation for part 152
continues to read as follows:

Authority: 7 U.S.C. 136 - 136y; Subpart U
is also issued under 31 U.S.C. 9701.

m 2. By revising § 152.1 toread as
follows:

§152.1 Scope.

(a) Part 152 sets forth procedures,
requirements and criteria concerning
the registration of pesticide products
under FIFRA section 3, including plant-
incorporated protectants (PIPs). Unless
specifically superseded by part 174, the
regulations in part 152 apply to PIPs.

(b) Part 152 also describes associated
regulatory activities affecting
registration, as described in this
paragraph.

(1) Data compensation and exclusive
use of data in support of registration.
Refer to subpart E of this part.

(2) Rights and obligations of
registrants. Refer to subpart G of this

art.

(3) Classification of pesticide uses.
Refer to subpart I of this part.

(4) Fees. Refer to subpart U of this
part.

(5) Requirements pertaining to
pesticide devices. Refer to subpart Z of
this part.

m 3.In § 152.3 by removing the
definitions of “Genetic material
necessary for the production,” “In a
living plant,” “Noncoding,
nonexpressed nucleotide sequences,”
‘“Pesticidal substance,” ‘“Produce
thereof,” and “Regulatory region”, and
by revising the definitions of
“Applicant,” and subparagraph (1)
under the definition for “New use” to
read as follows:

§152.3 Definitions.
* * * * *

Applicant means a person who
applies for a registration or amended
registration under FIFRA sec. 3.

* * * * *

New use

(1) Any proposed use pattern that
would require the establishment of, the
increase in, or the exemption from the
requirement of a tolerance or food
additive regulation under section 408 of
the Federal Food, Drug and Cosmetic
Act;

* * * * *

* % %

m 4.In § 152.6 by revising paragraph
(a)(2) to read as follows:

§152.6 Substances excluded from
regulation by FIFRA.
* * * * *
(a)
(2) Claims. The product must bear a
sterilant claim, or a sterilant plus
subordinate level disinfection claim.
Products that bear antimicrobial claims
solely at a level less than “sterilant” are
not excluded and are jointly regulated
by EPA and FDA.

* * * * *

R

m 5. By revising the section heading of
§152.10 to readas follows:

§152.10 Products that are not pesticides
because they are not intended for a
pesticidal purpose.

* * * * *

m 6. By revising the section heading of
§152.20 to readas follows:

§152.20 Exemptions for pesticides
adequately regulated by another Federal
agency.

* * * * *

m 7. Section 152.50 is amended by
revising paragraph (i), and by adding
paragraph (j) to read as follows:

§152.50 Contents of application.

(i) Statement concerning tolerances.
(1) If the proposed labeling bears
instructions for use of the pesticide on
food or feed crops, or if the intended use
of the pesticide results or may be
expected to result, directly or indirectly,
in pesticide chemical residues in or on
food or feed (including residues of any
active ingredient, inert ingredient,
metabolite, or degradation product), the
applicant must submit a statement
indicating whether such residues are
authorized by a tolerance or exemption
from the requirement of a tolerance
issued under section 408 of the Federal
Food, Drug and Cosmetic Act (FFDCA).

(2) If such residues have not been
authorized, the application must be
accompanied by a petition for
establishment of appropriate tolerances
or exemptions from the requirement of
a tolerance, in accordance with part 180
of this chapter.

(j) Fees. (1) The applicant shall
identify the appropriate fee category in
the schedule provided for by FIFRA sec.
33, and shall submit the fee for that
category as prescribed by the latest EPA
notice of section 33 fees.

(2) If FIFRA sec. 33 is not in effect, the
applicant shall submit any fees required
by subpart U of this part, if applicable.
m 8. By revising § 152.80 to read as
follows:

§152.80 General.

This subpart E describes the
information that an applicant must
submit with his application for
registration or amended registration to
comply (and for the Agency to
determine compliance) with the
provisions of FIFRA sec. 3(c)(1)(F). This
subpart also describes the procedures by
which data submitters may challenge
registration actions which allegedly
failed to comply with these procedures.
If the Agency determines that an
applicant has failed to comply with the
requirements and procedures in this
subpart, the application may be denied.
If the Agency determines, after
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registration has been issued, that an
applicant failed to comply with these
procedures and requirements, the
Agency may issue a notice of intent to
cancel the product’s registration.

§152.83 [Amended]

m 9. Section 152.83 is amended by
removing the alpha paragraph
designations from the definitions, and
revising the reference to “FIFRA section
3(c)(1)(D)” to read “FIFRA section
3(c)(1)(F)”, wherever it appears.

§152.86 [Amended]

m 10. Section 152.86 is amended by
revising the reference “FIFRA section
3(c)(1)(D)” to read “FIFRA section
3(c)(1)(F)” wherever it appears.

m 11. Section 152.93 is amended by
revising the introductory text of
paragraph (b)(2), paragraphs (b)(2)(iii)
and (b)(3) to read as follows:

§152.93 Citation of a previously submitted

valid study.
* * * * *
(b) * % %

(2) Citation with offer to pay
compensation to the original data
submitter. The applicant may cite any
valid study that is not subject to the
exclusive use provisions of FIFRA
section 3(c)(1)(F)(i) without written
authorization from the original data
submitter if the applicant certifies to the
Agency that he has furnished to the

original data submitter:
* * * * *

(iii) An offer to pay the person
compensation to the extent required by
FIFRA section 3(c)(1)(F);

* * * * *

(3) Citation without authorization or
offer to pay. The applicant may cite any
valid study without written
authorization from, or offer to pay to,
the original data submitter if the study
was originally submitted to the Agency
on or before the date that is 15 years
before the date of the application for
which it is cited, and the study is not
an exclusive use study, as defined in
§152.83(c).

§§152.94, 152.95, 152.98, and 152.99
[Amended]

m 12. Sections 152.94, 152.95, 152.98,
are amended by revising the reference
“FIFRA section 3(c)(1)(D)” to read
“FIFRA section 3(c)(1)(F)” and § 152.99
is amended by revising the reference
“FIFRA section 3(c)(1)(D)(ii)” to read
“FIFRA section 3(c)(1)(F)(ii)” whichever
occurs and wherever it occurs.

m 13. By revising § 152.110 to read as
follows:

§152.110 Time for agency review.

The Agency will complete its review
of applications as expeditiously as
possible. Applications subject to
specific timeframes under the fee
schedule established by FIFRA section
33 will be reviewed within the
timeframes established for the
application or action type.

m 14.In § 152.112 by revising paragraph
(d) to read as follows, and in paragraph
(g), by revising the phrase “under
FFDCA sec. 408, sec. 409 or both; and”
to read ‘“‘under FFDCA sec. 408, and”’.

§152.112 Approval of registration under
FIFRA sec. 3(c)(5)

* * * * *

(d) The Agency has determined that
the composition of the product is such
as to warrant the proposed efficacy
claims for it, if efficacy data are required
to be submitted for the product by part
158 or part 161 of this chapter, as
applicable.

* * * * *

§152.116 and §152.135 [Amended]

m 15. Section 152.116 and 152.135 are
amended by revising the reference
“FIFRA sec. 3(c)(1)(D)(i)” to read
“FIFRA sec. 3(c)(1)(F)(i)” or by revising
the reference “FIFRA sec. 3(c)(1)(D)” to
read “FIFRA section 3(c)(1)(F)”,
whichever occurs and wherever it
occurs.

m 16. Section 152.125 is revised to read
as follows:

§152.125 Submission of information
pertaining to adverse effects.

If at any time the registrant receives
or becomes aware of any factual
information regarding unreasonable
adverse effects of the pesticide on the
environment that has not previously
been submitted to the Agency, the
registrant shall, in accordance with
FIFRA section 6(a)(2) and the
requirements of part 159, subpart D of
this chapter, provide such information
to the Agency, clearly identified as
FIFRA 6(a)(2) data.

PART 154—[AMENDED]

m 17. The authority citation for part 154
is revised to read as follows:

Authority: 7 U.S.C. 136a, d, and w.

m 18. Section 154.3 is revised to read as
follows:

§154.3 Definitions.

Terms used in this part have the same
meaning as in the Act. In addition, as
used in this part, the following terms
shall apply:

Act or FIFRA means the Federal
Insecticide, Fungicide, and Rodenticide
Act, as amended.

Administrator means the
Administrator of the Environmental
Protection Agency or any officer or
employee thereof to whom authority has
been delegated to act for the
Administrator.

Confidential business information
means trade secrets or confidential
commercial or financial information
under FIFRA section 10(b) or 5 U.S.C.
552(b)(3) or (4).

Other significant evidence means
factually significant information that
relates to the uses of the pesticide and
its adverse risk to man or to the
environment but does not include
evidence based only on misuse of the
pesticide unless such misuse is
widespread and commonly recognized
practice.

Person means an applicant, registrant,
manufacturer, pesticide user,
environmental group, labor union, or
other individual or group of individuals
interested in pesticide regulation.

Pesticide use means a use of a
pesticide (described in terms of the
application site and other applicable
identifying factors) that is included in
the labeling of a pesticide product
which is registered, or for which an
application for registration is pending,
and the terms and conditions (or
proposed terms and conditions) of
registration for the use.

Terms and conditions of registration
means the terms and conditions
governing lawful sale, distribution, and
use approved in conjunction with
registration, including labeling, use
classification, composition, and
packaging.

Validated test means a test
determined by the Agency to have been
conducted and evaluated in a manner
consistent with accepted scientific
procedures.

PART 155—[AMENDED]

m 19. The authority citation for part 155
is revised to read as follows:

Authority: 7 U.S.C. 136a and 136w.

m 20. By revising § 155.40(a) to read as
follows:

§155.40 General.

(a) Purpose. These regulations
establish procedures for the registration
review program required in FIFRA
section 3(g). Registration review is the
periodic review of a pesticide’s
registration to ensure that each pesticide
registration continues to satisfy the
FIFRA standard for registration. Under
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FIFRA section 3(g), each pesticide is

required to be reviewed every 15 years.
* * * * *

m 21. By revising § 155.52(a) and (c), to
read as follows:

155.52 Stakeholder engagement.
* * * * *

(a) Minutes of meetings with persons
outside of government. Subject to
paragraph (c) of this section, if the
Agency meets with one or more
individuals that are not government
employees to discuss matters relating to
a registration review, the Agency will
place in the docket a list of meeting
attendees, minutes of the meeting, and
any documents exchanged at the
meeting, not later than the earlier of:

(1) 45 days after the meeting; or

(2) The date of issuance of the
registration review decision.

* * * * *

(c) Confidential business information.
The Agency will identify, but not
include in the docket, any confidential
business information whose disclosure
is prohibited by FIFRA section 10.

PART 156—[AMENDED]

m 22. The authority citation for part 156
continues to read as follows:

Authority: 7 U.S.C. 136 - 136y.

m 23. Section 156.10 is amended by
revising paragraphs (i)(2)(ix), and
(1)(2)(x)(D), and the introductory text of
paragraph (j) to read as follows:

§156.10 Labeling requirements.
* * * * *

1) ¥ * %
(12) * x %

(ix) Specific directions concerning the
storage, residue removal and disposal of
the pesticide and its container, in
accordance with subpart H of this part.
These instructions must be grouped and
appear under the heading,*Storage and
Disposal.” This heading must be set in
type of the same minimum sizes as
required for the child hazard warning.
(See table in § 156.60(b))

(X) * *x %

(D) For total release foggers as defined
in §156.78(d)(1), the following
statements must be included in the

“Directions for Use.”
* * * * *

(j) Statement of use classification.
Any pesticide product for which some
uses are classified for general use and
others for restricted use shall be
separately labeled according to the
labeling standards set forth in this
subsection, and shall be marketed as
separate products with different
registration numbers, one bearing

directions only for general use(s) and
the other bearing directions for
restricted use(s) except that, if a product
has both restricted use(s) and general
use(s), both of these uses may appear on
a product labeled for restricted use.
Such products shall be subject to the
provisions of paragraph (j)(2) of this
section.

* * * * *

m 24. Section 156.200 is amended by
revising paragraph (c) to read as follows:

§156.200 Scope and applicability.
* * * * *

(c) Effective dates. No product to
which this subpart applies shall be
distributed or sold without amended
labeling by any registrant after April 21,
1994, or by any person after October 23,
1995.

m 25. Section 156.203 is amended by
revising the definition of ‘“Restricted-
entry interval” to read as follows:

§156.203 Definitions.
* * * * *

Restricted-entry interval or REI means
the time after the end of a pesticide
application during which entry to the
treated area is restricted.

m 26. Section 156.204 is amended by
revising paragraph (b) to read as follows:

§156.204 Modification and waiver of
requirements.
* * * * *

(b) Other modifications. The Agency,
pursuant to this subpart and authorities
granted in FIFRA sections 3, 6, and 12,
may, on its initiative or based on data
submitted by any person, modify or
waive the requirements of this subpart,
or permit or require alternative labeling
statements. Supporting data may be
either data conducted according to
Subdivisions U or K of the Pesticide
Assessments guidelines or data from
medical, epidemiological, or health
effects studies. A registrant who wishes
to modify any of the statements required
in §§156.206, 156.208, 156.210, or
156.212 must submit an application for
amended registration unless specifically
directed otherwise by the Agency.

§§156.206, 156.208, 156.210, and 156.212
[Amended]

m 27. Sections 156.206(e), 156.208(c)(1),
156.210(b)(1), and 156.212(d)(2) are
amended by revising the reference
“§156.10(h)(1)”’ to read ““§ 156.62”,
wherever it occurs.

PART 157—[AMENDED]

m 28. The authority citation for part 157
continues to read as follows:

Authority: 7 U.S.C. 136w.

§157.21 [Amended]

m 29. Section 157.21 is amended by
removing the alpha paragraph
designations from the definitions.

PART 158—[AMENDED]

m 30. The authority citation for part 158
continues to read as follows:

Authority: 7 U.S.C. 136-136y; 21 U.S.C.
346a.

§158.220 [Amended]

m 31.In §158.220, the title of the table

in paragraph (c) is revised to read
“Table—Experimental Use Permit Data
Requirements for Product Performance”.

§158.230 [Amended]

m 32.In §158.230, the title of the table
in paragraph (c) is revised to read
“Table—Experimental Use Permit
Toxicity Data Requirements.”

§158.243 [Amended]

m 33.1In § 158.243, the title of the table
in paragraph (c) is revised to read
“Table—Experimental Use Permit
Terrestrial and Aquatic Nontarget
Organism Data Requirements.”

§158.260 [Amended]

m 34.In § 158.260, the title of the table
in paragraph (c) is revised to read
“Table—Experimental Use Permit
Environmental Fate Data
Requirements.”

PART 159—[AMENDED]

m 35. The authority citation for part 159
continues to read as follows:

Authority: 7 U.S.C. 136 - 136y.

m 36. Section 159.153 is amended by
revising the introductory text of
paragraph (b) to read as follows:

§159.153 Definitions.

* * * * *

(b) For purposes of reporting
information pursuant to FIFRAsection
6(a)(2), the following definitions apply
only to this subpart:

* * * * *

m 37. Section 159.160 is amended by
revising paragraph (b)(4) to read as
follows:

§159.160 Obligations of former
registrants.

* * * * *

(b) EE I

(4) The information pertains solely to
a formerly registered product that no
longer meets the definition of
“pesticide” in section 2(u) of FIFRA.

* * * * *
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§159.165 [Amended]

m 38. Section 159.165 is amended in
paragraph (a)(2) by revising the
reference 40 CFR 156.10(h)” to read
“40 CFR 156.62” and in the
introductory text of paragraph (d)(2) by
revising the phrase ““90 calendar days or
less,” to read ‘“more than 90 calendar
days.”

PART 160—[AMENDED]

m 39. The authority citation for part 160
is revised to read as follows:

Authority: 7 U.S.C. 136a, 136¢, 136d, 136f,
136§, 136t, 136v, 136w; 21 U.S.C. 3464, 371,
Reorganization Plan No. 3 of 1970.

m 40. Section 160.1 is revised to read as
follows:

§160.1 Scope and applicability.

(a) This part prescribes good
laboratory practices for conducting
studies that support or are intended to
support applications for research or
marketing permits for pesticide
products regulated by the EPA. This
part is intended to assure the quality
and integrity of data submitted pursuant
to sections 3, 4, 5, 8, 18 and 24(c) of the
Federal Insecticide, Fungicide, and
Rodenticide Act, as amended, and
section 408 or 409 of the Federal Food,
Drug and Cosmetic Act.

(b) This part applies to any study
described by paragraph (a) of this
section which any person conducts,
initiates, or supports on or after October
16, 1989.

m 41.In § 160.3 revise the introductory
text of the definition for Application for
research or marketing permit, and in the
same definition, revise paragraph (5),
and revise the definition for “person” to
read as follows:

§160.3 Definitions.
* * * * *

Application for research or marketing
permit means any of the following:
* * * * *

(5) A petition or other request for
establishment or modification of a food
additive regulation or other clearance by
EPA under FFDCA section 409 that was
submitted prior to August 3, 1996.

* * * * *

Person means an individual,
partnership, corporation, association,
scientific or academic establishment,
government agency or organizational

unit thereof, or any other legal entity.
* * * * *

PART 162—[AMENDED]

m 42. The authority citation for part 162
continues to read as follows:

Authority: 7 U.S.C. 136v, 136w.

m 43. Section 162.151 is revised to read
as follows:

§162.151 Definitions.

Terms used in this part have the same
meaning as in the Act and part 152 of
this chapter. In addition, as used in this
subpart, the following terms shall apply:

Federally registered means currently
registered under section 3 of the Act,
after having been initially registered
under the Federal Insecticide,
Fungicide, and Rodenticide Act of 1947
by the Secretary of Agriculture or under
FIFRA by the Administrator.

Manufacturing-use product means
any pesticide product other than a
product to be labeled with directions for
end use. This term includes any product
intended for use as a pesticide after
reformulation or repackaging.

New product means a pesticide
product which is not a federally
registered product.

Pest problem means:

(1) A pest infestation and its
consequences, or

(2) Any condition for which the use
of plant regulators, defoliants, or
desiccants would be appropriate.

Product or pesticide product means a
pesticide offered for distribution and
use, and includes any labeled container
and any supplemental labeling.

Similar composition means a
pesticide product which contains only
the same active ingredient(s), or
combinations of active ingredients, and
which is in the same toxicity category,
as defined in § 156.62 of this chapter, as
a federally registered pesticide product.

Similar product means a pesticide
product which, when compared to a
federally registered product, has a
similar composition and a similar use
pattern.

Similar use pattern means a use of a
pesticide product which, when
compared to a federally registered use of
a product with a similar composition,
does not require a change in
precautionary labeling under part 156 of
this chapter, and which is substantially
the same as the federally registered use.
Registrations involving changed use
patterns are not included in this term.

Special local need means an existing
or imminent pest problem within a State
for which the State lead agency, based
upon satisfactory supporting
information, has determined that an
appropriate federally registered
pesticide product is not sufficiently
available.

State or State lead agency means the
State agency designated by the State to
be responsible for registering pesticides

to meet special local needs under
section 24(c) of the Act.

W 44. Section 162.152 is amended by
revising paragraph (b)(1)(i) to read as
follows:

§162.152 State registration authority.

* * * *

(b) * % %
(1) * x %

(i)Subject to the provisions of
paragraphs (a) and (b)(1)(ii) through (iv)
of this section, States may register any
new use of a federally registered
pesticide product.

* * * * *

m 45. Section 162.153 is amended by
redesignating paragraph (a)(6) as
paragraph (j), and by revising the last
sentence of paragraph (c)(2) to read as
follows:

§162.153 State registration procedures.
* * * * *

(C) * *x %

(2) * * * Such determinations may
also involve consideration of the effect
of the anticipated classification of the
product or use under paragraph (g) of
this section.

* * * * *

PART 164—[AMENDED]

m 46. The authority citation for part 164
continues to read as follows:

Authority: 7 U.S.C. 136d.

m 47. Section 164.2 is amended by
revising paragraphs (1)(2) and (s) to read
as follows:

§164.2 Definitions.
* * * * *

1 I

(2) Qualification. A judicial officer
shall be a permanent or temporary
employee or officer of the Agency who
may perform other duties for the
Agency. Such judicial officer shall not
be employed by the Office of
Prevention, Pesticides, and Toxic
Substances or have any connection with
the preparation or presentation of
evidence for a hearing.

(s) The term Respondent means the
Assistant Administrator of the Office of
Prevention, Pesticides, and Toxic

Substances.
* * * * *

PART 166—[AMENDED]

m 48. The authority citation for part 166
is revised to read as follows:

Authority: 7 U.S.C. 136p, and 136w.

m 49. Section 166.3 is revised to read as
follows:
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§166.3 Definitions.

Terms used in this part have the same
meaning as in the Act. In addition, as
used in this part, the following terms
shall apply:

Act means the Federal Insecticide,
Fungicide, and Rodenticide Act, as
amended.

Agency and EPA mean the U. S.
Environmental Protection Agency.

Beneficial organism means any
pollinating insect, or any pest predator,
parasite, pathogen or other biological
control agent which functions naturally
or as part of an integrated pest
management program to control another
pest.

Emergency condition means an
urgent, non-routine situation that
requires the use of a pesticide(s) and
shall be deemed to exist when:

(1) No effective pesticides are
available under the Act that have
labeled uses registered for control of the
pest under the conditions of the
emergency; and

(2) No economically or
environmentally feasible alternative
practices which provide adequate
control are available; and

(3) The situation:

(i) Involves the introduction or
dissemination of an invasive species or
a pesticide new to or not theretofore
known to be widely prevalent or
distributed within or throughout the
United States and its territories; or

(ii) Will present significant risks to
human health; or

(iii) Will present significant risks to
threatened or endangered species,
beneficial organisms, or the
environment; or

(iv) Will cause significant economic
loss due to:

(A) An outbreak or an expected
outbreak of a pest; or

(B) A change in plant growth or
development caused by unusual
environmental conditions where such
change can be rectified by the use of a
pesticide(s).

First food use means the use of a
pesticide on a food or in a manner
which otherwise would be expected to
result in residues in a food, if no
tolerance or exemption from the
requirements of a tolerance for residues
of the pesticide on any food has been
established for the pesticide under
section 408 of the Federal Food, Drug,
and Cosmetic Act.

Food means any article used for food
or drink for man or animals.

Invasive species means, with respect
to a particular ecosystem, any species
that is not native to that ecosystem, and
whose introduction does or is likely to

cause economic or environmental harm
or harm to human health.

IR-4 means the Interregional Research
Project No. 4, a cooperative effort of the
state land grant universities, the U.S.
Department of Agriculture and EPA, to
address the chronic shortage of pest
control options for minor crops, which
are generally of too small an acreage to
provide economic incentive for
registration by the crop protection
industry.

New chemical means an active
ingredient not contained in any
currently registered pesticide.

Significant economic loss means that,
compared to the situation without the
pest emergency and despite the best
efforts of the affected persons, the
emergency conditions at the specific use
site identified in the application are
reasonably expected to cause losses
meeting any of the following criteria:

(1) For pest activity that primarily
affects the current crop or other output,
one or more of the following:

(i) Yield loss greater than or equal to
20%.

(ii) Economic loss, including revenue
losses and cost increases, greater than or
equal to 20% of gross revenues.

(iii) Economic loss, including revenue
losses and cost increases greater than or
equal to 50% of net revenues.

(2) For any pest activity where EPA
determines that the criteria in paragraph
(1) of this definition would not
adequately describe the expected loss,
substantial loss or impairment of capital
assets, or a loss that would affect the
long-term financial viability expected
from the productive activity.

Special Review means any interim
administrative review of the risks and
benefits of the use of a pesticide
conducted pursuant to the provisions of
part 154 of this chapter, or § 162.11 of
this chapter prior to November 27, 1985,
or any subsequent version of those
rules.

Unreasonable adverse effects on the
environment means any unreasonable
risk to man or the environment, taking
into account the economic, social, and
environmental costs and benefits of the
use of any pesticide.

PART 168—[AMENDED]

m 50. The authority citation for part 168
continues to read as follows:

Authority: 7 U.S.C. 136 - 136y.

m 51. Section 168.65 is amended by
revising the last sentence of paragraph
(b)(1)(ii), and paragraph (b)(1)(vii), to
read as set forth below.

§168.65 Pesticide export label and
labeling requirements.

* * * * *

(b) * * *

(1) * Kk %

(ii) * * * Where the U.S. warning or
caution statement, as translated, is
obviously inappropriate to protect
residents of the importing country (for
example, where a statement calls for a
gas mask meeting the specifications of
the National Institute of Occupational
Safety and Health), an equivalent
caution must be substituted.

* * * * *

(vii) Additional warning for highly
toxic pesticides. If the pesticide, device
or active ingredient is highly toxic to
humans, the skull and crossbones, the
word ‘“Poison,” and a first aid statement
must appear on the label. The word
“Poison” and the first aid statement
shall be in English and in the
appropriate foreign languages, as
described in paragraph (b)(4) of this
section. The skull and crossbones may
be in red or black. For criteria on what
pesticides are highly toxic, see § 156.62
of this chapter.

* * * * *

PART 170—[AMENDED]

m 52. The authority citation for part 170
continues to read as follows:

Authority: 7 U.S.C. 136w.

§170.5 [Removed]
m 53. Section 170.5 is removed.

§170.104 [Amended]

m 54. Section 170.104 is amended by
revising the acronym “PPE” in
paragraph (b)(2)(iii) to read ‘““personal
protective equipment” and by removing
paragraph (c).

§170.112 [Amended]

m 55. Section 170.112 is amended by
removing paragraphs (e)(7)(i) and
(e)(7)(iv), and by redesignating
paragraphs (e)(7)(ii) and (e)(7)(iii) as
paragraphs (e)(7)(i) and (e)(7)(ii),
respectively.

m 56. Section 170.130 is amended by
revising paragraph (a)(3)(i) to read as
follows, by removing paragraph
(a)(3)(iii) and by revising paragraph
(d)(3) to read as follows:.

§170.130 Pesticide safety training for
workers.

(a) * *x %

(3) * * * (i) Information before entry.
Except as provided in paragraph (a)(2)
of this section, before a worker enters
any areas on the agricultural
establishment where, within the last 30



Federal Register/Vol. 73, No. 240/Friday, December 12, 2008/Rules and Regulations

75599

days a pesticide to which this subpart
applies has been applied or the
restricted-entry interval for such
pesticide has been in effect, the
agricultural employer shall assure that
the worker has been provided the
pesticide safety information specified in
paragraph (c) of this section, in a
manner that agricultural workers can
understand, such as by providing
written materials or oral communication
or by other means. The agricultural
employer must be able to verify

compliance with this requirement.
* * * * *

(d) L

(3) Any person who issues an EPA-
approved Worker Protection Standard
worker training certificate must assure
that the worker who receives the
training certificate has been trained in
accordance with paragraph (d)(4) of this

section.
* * * * *

§170.204 [Amended]

m 57. Section 170.204 is amended by
removing paragraph (c).

PART 171—[AMENDED]

m 58. The authority citation for part 171
is revised to read as follows:

Authority: 7 U.S.C. 136i and 136w.

m 59. Section 171.2 is amended by
revising the introductory text of
paragraph (a) and by revising paragraph
(b)(4) to read as follows:

§171.2 Definitions.

(a) Terms used in this subpart have
the same meaning as in the Act. In
addition, the following definitions are
applicable to all aspects of the
certification of pesticide applicator
program in this part:

* * * * *

(b) L

(4) The term uncertified person means
any person who is not holding a
currently valid certification document
indicating that he is certified under
section 11 of FIFRA in the category of
the restricted use pesticide made

available for use.
* * * * *

PART 172—[AMENDED]

m 60. The authority citation for part 172
continues to read as follows:

Authority: 7 U.S.C. 136¢, 136w. Section
172.4 is also issued under 31 U.S.C. 9701.

m 61. Section 172.1 is revised to read as
follows

§172.1 Definitions.

Terms used in this part have the same
meaning as in the Act. In addition, as
used in this part, the following terms
shall apply:

Act means the Federal Insecticide,
Fungicide and Rodenticide Act, as
amended.

Applicant means any person who
applies for an experimental use permit
pursuant to section 5 of the Act.

Cooperator means any person who
grants permission to a permittee or a
permittee’s designated participant for
the use of an experimental use pesticide
at an application site owned or
controlled by the cooperator.

Experimental animals means
individual animals or groups of animals,
regardless of species, intended for use
and used solely for research purposes.
The term does not include animals
intended to be used for any food
purposes

Participant means any person acting
as a representative of the permittee and
responsible for making available for use,
or supervising the use or evaluation of,
an experimental use pesticide to be
applied at a specific application site.

Permittee means any applicant to
whom an experimental use permit has
been granted.

Value for pesticide purposes means
that characteristic of a substance or
mixture of substances which produces
an efficacious action on a pest.

§172.3 [Amended]

m 62. Section 172.3(d) is amended by
removing the third sentence which
reads “Subdivision I of the Pesticide
Assessment Guidelines provides
guidance on the procedures, data
requirements, and general aspects
pertaining to the issuance and use of
EUPs.”

m 63. Section 172.4 is amended by
revising paragraph (b)(2)(i) and (ii) to
read as follows:

§172.4 Applications.

* * * * *

EE

%kz)) * % %

(i) Submit evidence that a tolerance or
exemption from the requirement of a
tolerance has been established for
residues of the pesticide in or on such
food or feed under section 408 of the
Federal Food, Drug, and Cosmetic Act;
or

(ii) Submit a petition proposing
establishment of a tolerance or an
exemption from the requirement of a
tolerance under section 408 of the
Federal Food, Drug, and Cosmetic Act;
or
* * * * *

MW 64. Section 172.21 is revised to read
as follows:

§172.21 Definitions.

Terms used in this subpart shall have
the meaning set forth in FIFRA and in
§172.1.

Designated State Agency means the
State agency designated by State law or
other authority to be responsible for
registering pesticides to meet special
local needs.

Public or Private Agricultural
Research Agency or Educational
Institution means any organization
engaged in research pertaining to the
agricultural use of pesticides, or any
educational institution engaged in
pesticide research. Any research agency
or educational institution whose
principal function is to promote, or
whose principal source of income is
directly derived from, the sale or
distribution of pesticides (or their active
ingredients) does not come within the
meaning of this term.

m 65. Section 172.24 is amended by
revising paragraphs (b)(3),(d)(1)(i) and
(d)(2)(ii) to read as follows:

§172.24 State issuance of permits.
* * * * *

(b) L

(3) For use of a restricted use
pesticide only if the pesticide is to be
used by, or under the direct supervision
of, an applicator certified in accordance
with section 11 of FIFRA.

* * * * *

* ok %

(g) * *x %

(i) A tolerance or exemption from the
requirement of a tolerance has been
established for residues of the pesticide
in or on such food or feed under section
408 of the Federal Food, Drug and
Cosmetic Act; and

(ii) The proposed program would not
reasonably be expected to result in
residues of the pesticide in or on such
food or feed in excess of that authorized
under section 408 of the Federal Food,

Drug and Cosmetic Act; and
* * * * *

W 66. Section 172.26 is amended by
revising paragraph (c)(1)(iii) to read as
follows:

§172.26 EPA review of permits.
* * * * *

(C) * x %

(1) * *x %

(iii) That new evidence demonstrates
that any tolerance upon which the
permit is based will be inadequate to
protect the public health, or that any
exemption from the requirement for a

tolerance is no longer appropriate; or
* * * * *
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§172.46 [Amended]

m 67. In the introductory text to
§172.46(c), revise “161.31” to read
“161.32.”.

PART 180—[AMENDED]

m 68. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 69. Part 180 is amended as follows:

m a. By revising the part heading to read
“Tolerances and Exemptions for
Pesticide Chemical Residues in Food.”
m b. By removing the center heading that
immediately follows the Subpart A
heading.

m c. Removing the center heading that
immediately follows the Subpart B
heading.

m d. By removing the two center
headings that immediately

precede§ 180.29.

m 70. Section 180.7 is amended by
revising the last sentence in paragraph
(b)(1), the last sentence in paragraph (d)
and by revising the next to the last
sentence in paragraph (f) to read as
follows:

§180.7 Petitions proposing tolerances or
exemptions for pesticide residues in or on
raw agricultural commodities or processed
foods.

* * * * *

(b) * * *

(1) * * * The electronic copy should
be formatted according to the Office of
Pesticide Programs’ current standard for
electronic data submission as specified
at http://www.epa.gov/pesticides/
regulating/registering/submissions/
index.htm.

* * * * *

(d) * * * The Administrator shall
make the full text of the summary
referenced in paragraph (b)(1) of this
section available to the public in the
public docket at http://
www.regulations.gov no later than
publication in the Federal Register of
the notice of the petition filing.

* * * * *

(f) * * * The notice shall explicitly
reference the specific docket
identification number in the public
docket at http://www.regulations.gov
where the full text of the summary
required in paragraph (b) of this section
is located, and refer interested parties to
this document for further information
on the petition.* * *

* * * * *

m 71. Section 180.34 is amended by
revising the introductory text of
paragraph (e) to read as follows:

§180.34 Tests on the amount of residue
remaining.
* * * * *

(e) Each of the following groups of
crops lists raw agricultural commodities
that are considered to be related for the
purpose of paragraph (d) of this section.
Commodities not listed in this
paragraph are not considered to be
related for the purpose of paragraph (d)
of this section.

* * * * *

[FR Doc. E8-29375 Filed 12—11-08; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2008-0166; FRL-8750-2]
Approval and Promulgation of

Implementation Plans; Alaska;
Interstate Transport of Pollution

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Correcting amendment.

SUMMARY: EPA issued a direct final rule
on October 15, 2008, entitled “Approval
and Promulgation of Implementation
Plans; Alaska; Interstate Transport of
Pollution.” This document makes a
minor correction to the October 15,
2008, action to correct a typographical
error in the regulatory text for the rule.
DATES: Effective Date: This document is
effective on December 15, 2008.

FOR FURTHER INFORMATION CONTACT: For
questions regarding this correction,
contact Donna Deneen, Office of Air,
Waste, and Toxics, Mail Code (AWT-
107), Environmental Protection Agency
Region 10, Seattle, WA 98121;
telephone number: (206) 553—6706; fax

number: (206) 553—0110; e-mail address:

deneen.donna@epa.gov.
SUPPLEMENTARY INFORMATION:

Background

The EPA issued “Approval and
Promulgation of Implementation Plans;
Alaska; Interstate Transport of
Pollution” as a direct final rule on
October 15, 2008, 73 FR 60955. This
direct final rule approved the State of
Alaska’s demonstration that its
emissions do not significantly
contribute to nonattainment or interfere
with maintenance of the NAAQS in
another state, or interfere with measures
required to be included in the SIP for
any other State to prevent significant
deterioration of air quality or to protect
visibility. For more information about
this action, please see the proposed and

final rulemaking actions which are
available at www.regulations.gov and
also in the Federal Register at 73 FR
60955 and 73 FR 60996.

Need for Correction

As published, the regulatory text in
the direct final regulation contains a
minor error that, if not corrected,
prevents publication of the regulatory
amendment in the Code of Federal
Regulations. EPA finds that there is
good cause to make this correction
without providing for notice and
comment because neither notice nor
comment is necessary and would not be
in the public interest due to the nature
of the correction which is minor,
technical and does not change the
obligations already existing in the rule.
EPA finds that the corrections are
merely correcting the numbering in the
amendatory language so that the
provision may be published in the Code
of Federal Regulations.

Corrections of Publication

In the regulatory text to the direct
final rule for “Approval and
Promulgation of Implementation Plans;
Alaska; Interstate Transport of
Pollution,” October 15, 2008, 73 FR
60955, EPA is correcting an inadvertent
minor error in instruction number 2.
Instruction number 2 reads “Section
52.97 is added to read as follows:”’, but
in the actual text just below that
statement the added section is
designated inadvertently as “Section
52.70.” EPA is correcting this
inadvertent minor error so that the
amendatory instruction number 2
continues to read ‘““Section 52.97 is
added to read as follows:”, but the
actual text just below that statement
“§52.70” is changed to read “§52.97.”

§52.97 [Corrected]

In FR Doc. E8-24279 published
October 15, 2008 (73 FR 60955), make
the following correction. On page
60957, in the center column, the section
heading following amendatory
instruction 2 is corrected to read as
follows:

§52.97 Interstate Transport for the 1997
8-hour ozone and PM2.5 NAAQS.

* * * * *

Dated: December 3, 2008.
Elin D. Miller,
Regional Administrator, Region 10.
[FR Doc. E8—29231 Filed 12—-11-08; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2008-0567; FRL-8390-9]
Etofenprox; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of etofenprox (2-
(4-ethoxyphenyl)-2-methylpropyl 3-
phenoxybenzyl ether) in or on rice,
grain. Mitsui Chemical, Inc. requested
this tolerance under the Federal Food,
Drug, and Cosmetic Act (FFDCA).
DATES: This regulation is effective
December 12, 2008. Objections and
requests for hearings must be received
on or before February 10, 2009, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2008-0567. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Kevin Sweeney, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-5063; e-mail address:
sweeney.kevin@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural

producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing electronically
available documents at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2008-0567. in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before February 10, 2009.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2

may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2008-0567, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Petition for Tolerance

In the Federal Register of August 13,
2008 (73 FR 47185) (FRL— 8376—8), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 7F7215) by Mitsui
Chemicals, Inc., Shiodome City Center,
1-5-2, Higashi-Shimbashi, Minato-ku,
Tokyo, Japan 105-7117 c/o Landis
International, Inc. P.O. Box 5126, 3185
Madison Highway, Valdosta, GA 31603—
5126 USA. The petition requested that
40 CFR 180.620 be amended by
establishing tolerances for combined
residues or residues of the insecticide
etofenprox and the metabolite 2-(4-
ethyoxyphenyl)-2-methylpropyl 3-
phenoxybenzoate, in or on rice, grain at
0.01 parts per million (ppm) and rice,
straw at 0.06 ppm. That notice
referenced a summary of the petition
prepared by Mitsui Chemicals, Inc., the
registrant, which is available to the
public in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

Based upon review of the data
supporting the petition, EPA has
modified the tolerance expression to
include only residues of etofenprox per
se in or on rice grain of 0.01 ppm. EPA
has also concluded that a etofenprox
tolerance for rice straw is unnecessary.
The reason for these changes is
explained in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
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legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for the petitioned-for
tolerances for residues of etofenprox in
or on rice, grain at 0.01 ppm. EPA’s
assessment of exposures and risks
associated with establishing tolerances
follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Etofenprox has low acute toxicity
from the oral, dermal, and inhalation
routes of exposure. It is not an acute eye
or skin irritant and is not a dermal
sensitizer; however, etofenprox does
cause skin irritation after repeated
exposure. The major target organs of
etofenprox are the liver, thyroid, kidney,
and hematopoietic system.

Etofenprox was assessed in a
complete battery of subchronic, chronic,
carcinogenicity, developmental and
reproductive studies as well as acute,
subchronic, and developmental
neurotoxicity studies. Etofenprox is
classified as a synthetic pyrethroid ether
insecticide and has an excitatory
neurotoxic mode of action.
Neurotoxicity studies, including a
developmental neurotoxicity study in

the rat, did show some evidence of
neurotoxic effects as is expected of a
neurotoxicant but these effects were
unremarkable.

The most sensitive target organs in the
toxicology database are the thyroid and
liver. The kidney is also a common
target organ of toxicity. There is no
evidence of carcinogenicity and
etofenprox is classified as “Not likely to
be carcinogenic to humans at doses that
do not alter rat thyroid hormone
homeostasis” and, therefore, no
quantitative cancer risk assessment is
required. There is no indication of
increased quantitative or qualitative
susceptibility of the developing
offspring in toxicology database for
etofenprox. Developmental effects were
seen at doses that caused maternal
toxicity. There was no evidence of
reproductive effects in the 2—generation
reproduction study in rats. Etofenprox
was negative for mutagenic/genotoxic
potential based on the results of
mutagenicity studies. There is no
evidence of immunotoxicity in the
database. Immunotoxicity studies are a
new data requirement and are required
as a condition of registration. The
toxicology database for etofenprox is
sufficient to assess human health
hazards and the Point of Departure
(POD) selected for deriving the chronic
reference dose will adequately account
for all chronic effects determined to
result from exposure to etofenprox in
chronic animal studies, including
potential immunotoxicity effects.

Specific information on the studies
received and the nature of the adverse
effects caused by etofenprox, as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies, can be found at http://
www.regulations.gov in document
Etofenprox: Human Health Risk
Assessment for Proposed Section 3 Uses
on Rice and as ULV Mosquito
Adulticide, at pages 14—29 in docket ID
number EPA-HQ-OPP-2008—-0567.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, a toxicological POD is identified as
the basis for derivation of reference
values for risk assessment. The POD
may be defined as the NOAEL in the
toxicology study identified as
appropriate for use in risk assessment.
However, if a NOAEL cannot be
determined, LOAEL or a Benchmark
Dose (BMD) approach is sometimes
used for risk assessment. Uncertainty/
safety factors (UFs) are used in
conjunction with the POD to take into
account uncertainties inherent in the

extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic dietary risks by comparing
aggregate food and water exposure to
the pesticide to the acute population
adjusted dose (aPAD) and chronic
population adjusted dose (cPAD). The
aPAD and cPAD are calculated by
dividing the POD by all applicable UFs.
Aggregate short-term, intermediate-term,
and chronic-term risks are evaluated by
comparing food, water, and residential
exposure to the POD to ensure that the
margin of exposure (MOE) called for by
the product of all applicable UFs is not
exceeded. This latter value is referred to
as the Level of Concern (LOC).

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk. Thus,
the Agency estimates risk in terms of the
probability of an occurrence of the
adverse effect greater than that expected
in a lifetime. For more information on
the general principles EPA uses in risk
characterization and a complete
description of the risk assessment
process, see http://www.epa.gov/
pesticides/factsheets/riskassess.htm.

A summary of the toxicological
endpoints for etofenprox used for
human risk assessment can be found at
http://www.regulations.gov in document
Etofenprox: Human Health Risk
Assessment for Proposed Section 3 Uses
on Rice and as ULV Mosquito
Adulticide, at pages 30-31 in docket ID
number EPA-HQ-OPP-2008-0567.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. EPA assessed dietary
exposure to etofenprox, the EPA
considered exposure under the
petitioned for tolerance on rice, grain;
the first food use of etofenprox. EPA
assessed dietary exposures from
etofenprox in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for etofenprox;
therefore, a quantitative acute dietary
exposure assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996, 1998 CSFII.
As to residue levels in food, EPA
assumed that all rice grain contained
tolerance level residues of etofenprox
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and that 100 percent of the rice crop
was treated with etofenprox.

iii. Cancer. EPA classified etofenprox
as “Not likely to be carcinogenic to
humans at doses that do not alter rat
thyroid hormone homeostasis.” An
increased incidence of thyroid follicular
adenomas and/or carcinomas was seen
in males and females administered
etofenprox in their diet at 4,900 ppm, a
dose that was considered adequate to
assess potential for carcinogenicity. No
treatment-related tumors were seen in
male or female mice when tested at a
dose that was considered adequate to
assess carcinogenicity. The non-
neoplastic toxicological evidence (i.e.
thyroid growth, thyroid hormonal
changes) indicated that etofenprox was
inducing a disruption in the thyroid-
pituitary hormonal status. Rats are
substantially more sensitive to humans
to the development of thyroid follicular
cell tumors in response to thyroid
hormone imbalance. There was no
mutagenicity concern for etofenprox
from in vivo or in vitro assays. The
overall weight-of-evidence was
considered sufficient to indicate that
etofenprox induces thyroid follicular
tumors through an anti-thyroid mode of
action. The Agency has determined that
quantification of human cancer risk is
not appropriate because the chronic
reference dose is protective against the
chronic effects determined to result
from exposure to etofenprox, including
potential cancer effects.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue and/or PCT
information in the dietary assessment
for etofenprox. Tolerance level residues
and/or 100 PCT were assumed for all
food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for etofenprox in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of etofenprox.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Based on the Tier I Rice Model and
Screening Concentration in Ground
Water (SCI-GROW) models, the
estimated drinking water concentrations
(EDWGs) of etofenprox for chronic
exposure were calculated based on a
maximum application rate of 0.27
pound (Ib) active ingredient (ai)/
acre(A)/year. The estimated drinking
water concentrations (EDWCs) of
etofenprox for chronic exposures for

non-cancer assessments are estimated to
be 0.88 (parts per billion (ppb) for
surface water and 1.55 x 10-3 ppb for
ground water. Acute exposure (single
dose or 1-day exposure) effects were not
identified in the toxicological studies
for etofenprox; therefore, a quantitative
acute drinking water assessment is
unnecessary.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
chronic dietary risk assessment, the
water concentration of value 0.88 ppb
was used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Etofenprox is currently registered for the
following uses that could result in
residential exposures: Indoor and
outdoor (yard patio) use as an insect
fogger, indoor/outdoor crack and
crevice/spot treatment; as a cat and dog
spot-on treatment; and outdoors as a
wide-area mosquito adulticide. EPA
assessed residential exposure using the
following assumptions: Adults are
potentially exposed to etofenprox
residues during residential application
of etofenprox. Both adults and children
are potentially exposed to etofenprox
residues after application (post-
application) of etofenprox products in
residential settings. Exposure estimates
were generated for residential handlers
and individuals with potential post-
application contact with lawn, soil,
treated indoor surfaces, and treated pets
using the EPA’s Draft Standard
Operating Procedures (SOPs) for
Residential Exposure Assessment, and
dissipation or transfer data from a turf
transferable residue (TTR) study and a
pet transferrable residue study. Short-
term and intermediate-term inhalation
exposures for adults, and short-term and
intermediate-term incidental oral and
inhalation exposures for children are
anticipated. These estimates are
considered conservative, but
appropriate, since the study data were
generated at maximum application
rates.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other

substances that have a common
mechanism of toxicity.”

Etofenprox is classified as a synthetic
pyrethroid ether insecticide and is a
member of the pyrethroid class of
pesticides. EPA is not currently
following a cumulative risk approach
based on a common mechanism of
toxicity for the pyrethroids. Although
all pyrethroids alter nerve function by
modifying the normal biochemistry and
physiology of nerve membrane sodium
channels, available data show that there
are multiple types of sodium channels
and it is currently unknown whether the
pyrethroids as a class have similar
effects on all channels or whether
modifications of different types of
sodium channels would have a
cumulative effect. Nor do we have a
clear understanding of effects on key
downstream neuronal function, e.g.,
nerve excitability, or how these key
events interact to produce their
compound specific patterns of
neurotoxicity. Without such
understanding, there is no basis to make
a common mechanism of toxicity
finding. There is ongoing research by
the EPA’s Office of Research and
Development and pyrethroid registrants
to evaluate the differential biochemical
and physiological actions of pyrethroids
in mammals. When available, the
Agency will evaluate results of this
research and make a determination of
common mechanism as a basis for
assessing cumulative risk. For
information regarding EPA’s procedures
for cumulating effects from substances
found to have a common mechanism on
EPA’s website at http://www.epa.gov/
pesticides/cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(c) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safety factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The prenatal and postnatal toxicology
database includes a developmental
toxicity studies in rabbits and rats; a 2—
generation reproduction studies in the
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rat; and a developmental (DNT)
neurotoxicity study in the rat. There
was no evidence of increased
quantitative or qualitative susceptibility
following in-utero and/or postnatal
exposure in the development toxicity
studies in rats or rabbits, or in the 2—
generation rat reproduction study.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for etofenprox
is complete, except for immunotoxicity
testing. Immunotoxicity studies are a
new data requirement and EPA has
determined that an additional
uncertainty factor is not required to
account for potential immunotoxicity.
The reasons for this determination are
explained as follows:

EPA began requiring functional
immunotoxicity testing of all food and
non-food use pesticides on December
26, 2007. Since this requirement went
into effect after the tolerance petition
was submitted, these studies are not yet
available for etofenprox. Due to the lack
of evidence of immunotoxicity for
etofenprox, EPA does not believe that
conducting immunotoxicity testing will
result in a NOAEL less than the NOAEL
of 3.7 milligram/kilogram/day (mg/kg/
day), which is already established as the
cRfD point of departure for etofenprox.
An additional factor (UFDB) for
database uncertainties is not needed to
account for potential immunotoxicity.

ii. There is no evidence that
etofenprox results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2—generation
reproduction study.

iii. There are no residual uncertainties
identified in the exposure databases for
the following reasons:

e The chronic dietary food exposure
assessment utilizes proposed tolerance
level residues and 100 PCT information
for all commodities. By using these
screening level assessments, actual
exposures/risk will not be
underestimated;

e EPA made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to etofenprox in drinking water.

¢ EPA used similarly conservative
assumptions to assess post-application
exposure of children as well as
incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by etofenprox.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic pesticide exposures are safe by
comparing aggregate exposure estimates
to the aPAD and cPAD. The aPAD and
cPAD represent the highest safe
exposures, taking into account all
appropriate SFs. EPA calculates the
aPAD and cPAD by dividing the POD by
all applicable UFs. For linear cancer
risks, EPA calculates the probability of
additional cancer cases given the
estimated aggregate exposure. Short-
term, intermediate-term, and chronic-
term risks are evaluated by comparing
the estimated aggregate food, water, and
residential exposure to the POD to
ensure that the MOE called for by the
product of all applicable UFs is not
exceeded.

1. Acute risk. An acute aggregate risk
assessment takes into account exposure
estimates from acute dietary
consumption of food and drinking
water. No adverse effect resulting from
a single-oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, etofenprox is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to etofenprox
from food and water will utilize < 1%
of the cPAD for the general U.S.
population and all population
subgroups. Based on the explanation in
Unit III.C.3., regarding residential use
patterns, chronic residential exposure to
residues of etofenprox is not expected.

3. Short-term-/Intermediate-term risk.
Short-term or intermediate-term
aggregate exposure takes into account
short-term or intermediate-term
residential exposure plus chronic
exposure from food and water
(considered to be a background
exposure level).

Etofenprox is currently registered for
uses that could result in short-term and
intermediate-term residential exposure
and the Agency has determined that it
is appropriate to aggregate chronic
exposure through food and water with
short-term and intermediate-term
residential exposures to etofenprox.
Since the doses and endpoints selected
for etofenprox to assess short-term and
intermediate-term exposure are
identical, the short-term and
intermediate-term risk estimates for
etofenprox are the same.

Using the exposure assumptions
described in this unit for short-term and
intermediate-term exposures, EPA has
concluded the combined short-term and
intermediate-term food, water, and

residential exposures aggregated result
in aggregate MOEs of 1,200 for adults
and 170 for toddlers. For adults, the
short-term/ intermediate-term aggregate
risks combined food and drinking water
exposure with short-term/intermediate
term inhalation exposure. For toddler
short-term and intermediate-term
aggregate risks, the average food and
drinking water exposure was combined
with toddler incidental oral exposures
following pet treatments and indoor
fogger applications, and inhalation
exposure following indoor fogger
applications.

4. Aggregate cancer risk for U.S.
population. The Agency has classified
etofenprox as “Not likely to be
carcinogenic to humans at doses that do
not alter thyroid hormone homeostasis.”
The chronic reference dose will is
protective of chronic effects determined
to result from exposure to etofenprox,
including potential cancer effects.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to etofenprox
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(Liquid Chromatographic Mass
Spectrometric (LC/MS/MS) method) is
available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

The Codex Alimentarius Commission
(CODEX) has established maximum
residue levels (MRLs) for the residue of
etofenprox per se in or on pome fruits
at 1 mg/kg and potato at 0.01 mg/kg.
Currently, there are no CODEX MRLs for
rice commodities. Etofenprox is
scheduled for periodic re-evaluation by
CODEX in 2012. As discussed in this
unit, EPA has adopted a tolerance
expression for etofenprox which should
make the rice tolerances compatible
with proposed CODEX MRLs for rice
commodities.

C. Revisions to Petitioned-For
Tolerances

The petitioner proposed tolerances for
combined residues or residues of the
insecticide etofenprox and the
metabolite 2-(4-ethyoxyphenyl)-2-
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methylpropyl 3-phenoxybenzoate, in or
on rice, grain at 0.01 ppm and rice,
straw at 0.06 ppm. Although EPA has
included the metabolite 2-(4-
ethyoxyphenyl)-2-methylpropyl 3-
phenoxybenzoate in its assessment of
exposure and risk for etofenprox, EPA
has decided to exclude the metabolite
from the tolerance expression because
the metabolism and residue studies
show that the parent compound will
serve as a better indicator of potential
misuse. Limiting the tolerance
expression to the parent only also
allows for harmonization with the
proposed Codex MRLs. EPA has
determined that rice, straw is not a
significant feedstuff; therefore, a
tolerance for residues of etofenprox per
se in/on rice straw is not needed. The
tolerance has been revised to reflect the
correct commodity definition, “rice,
grain” and the proposed tolerance
expression has been revised to residues
of etofenprox per se in or on rice, grain
of 0.01 ppm.

V. Conclusion

Therefore, a tolerance is established
for residues of etofenprox, (2-(4-
ethoxyphenyl)-2-methylpropyl 3-
phenoxybenzyl ether), in or on rice,
grain at 0.01 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as

the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 4, 2008.
Debra Edwards,
Director, Office of Pesticide Programs.

m Therefore, 40 CFR chapterIis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.620 is amended by
revising pargraph (a) to read as follows:

§180.620 Etofenprox; tolerance for
residues.

(a) General. A tolerance is established
for residues of the insecticide
etofenprox [2-(4-ethoxyphenyl)-2-
methylpropyl 3-phenoxybenzyl ether] in
or on the following raw agricultural
commodity:

Commodity Parts per million
Rice, grain .......cccceeeneen. 0.01
* * * * *

[FR Doc. E8-29346 Filed 12—11-08; 8:45 am)]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2008-0217; FRL—8393-1]
Isoxaflutole; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation amends the
pesticide tolerance for isoxaflutole by
removing isoxaflutole’s benzoic acid
metabolite (RPA 203328) from the
established tolerance expression and
revising downward tolerance levels for
isoxaflutole in or on field corn. Bayer
CropScience requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective
December 12, 2008. Objections and
requests for hearings must be received
on or before February 10, 2009, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2008-0217. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some



75606

Federal Register/Vol. 73, No. 240/Friday, December 12, 2008/Rules and Regulations

information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Joanne Miller, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—6224; e-mail address:
miller.joanne@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing electronically
available documents at http://
www.regulations.gov, you may access
this Federal Register document

electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s pilot
e-CFR site at http://www.gpoaccess.gov/
ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2008-217 in the subject line on the
first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before February 10, 2009.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2008-217, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

o Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

¢ Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

I1. Petition for Tolerance

In the Federal Register of April 16,
2008 (73 FR 20632) (FRL-8359-1), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a

pesticide petition (PP 8F7328) by Bayer
CropScience, 2 T.W. Alexander Drive,
Research Triangle Park, NC 27709. The
petition requested that the tolerance for
isoxaflutole at 40 CFR 180.537 be
amended by removing the benzoic acid
metabolite (RPA 203328) from the
established tolerance expression and
revising downward the tolerance levels
for the following raw agricultural
commodities: Corn, field, grain; corn,
field, forage; and corn, field, stover. The
proposed level for each of these
tolerances is 0.02 parts per million
(ppm). Bayer CropScience requested
that the tolerance for isoxaflutole be
amended based on the results of several
toxicology studies submitted for the
benzoic acid metabolite, demonstrating
RPA 203328 is not of toxicological
concern. That notice referenced a
summary of the petition prepared by
Bayer CropScience the registrant, which
is available to the public in the docket,
http://www.regulations.gov. There were
no comments received in response to
the notice of filing.

Based upon review of the data
supporting the petition, EPA has revised
the proposed tolerance level for the
combined residues of isoxaflutole and
its metabolite RPA 202248, calculated as
the parent compound, in or on corn,
field, forage from 0.02 ppm to 0.04 ppm.
Adequate crop field trial data with
isoxaflutole showed quantifiable
residues of isoxaflutole and RPA 202248
in field corn forage. These residues were
found only in samples from a single trial
and no residues were found in field
corn grain or stover in any of the trials.
Because the combined residues of
isoxaflutole and RPA 202248 in that
forage sample were at 0.029 ppm, a
tolerance of 0.04 ppm is necessary for
forage. Additionally, in light of the
revised, and significantly lower,
tolerances for isoxaflutole on field corn
commodities, EPA reassessed the
necessity for tolerances for isoxaflutole
on meat, milk, poultry, and egg
commodities. Meat, milk, poultry, and
egg tolerances are necessary for a
pesticide if pesticide residues in such
commodities are likely following
consumption by livestock of feed
commodities bearing pesticide residues.
Using the new tolerances and existing
animal feeding studies with
isoxaflutole, EPA determined that there
was no reasonable expectation of finite
isoxaflutole residues in livestock as the
maximum residues expected are well
below the limit of detection of the
analytical enforcement method.
Accordingly, EPA is revoking the
existing isoxaflutole meat, milk, and egg
tolerances as unnecessary.
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III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for the petitioned-for
tolerances for the combined residues of
isoxaflutole and its metabolite RPA
202248, calculated as the parent
compound, in or on corn, field, forage
at 0.04 ppm; corn, field, grain at 0.02
ppm; and corn, field, stover at 0.02
ppm. EPA’s assessment of exposures
and risks associated with establishing
tolerances follows.

A. Removal of the Benzoic Acid
Metabolite RPA 203328

The previous risk assessment
concluded that RPA 203328 could not
be excluded from the risk assessment
and tolerance expression based on a
developmental endpoint of parent
isoxaflutole until an acceptable rat
developmental toxicity study was
submitted to the EPA. Additional
toxicity studies have been performed on
the metabolite RPA 203328 since the
last risk assessment, including an
acceptable developmental toxicity study
on RPA 203328. No evidence of
teratogenicity was observed in this
study and based on this data EPA
concluded that the developmental
toxicity observed with isoxaflutole is
not due to RPA 203328. EPA thus
determined that the residues of concern
for both the tolerance expression and

risk assessment are isoxaflutole and
RPA 202248.

B. Safety of Isoxaflutole Tolerances

EPA’s last tolerance rulemaking with
regard to isoxaflutole occurred on
September 23, 1998. (63 FR 50773)
(FRL-6029-3). In that action,
isoxaflutole tolerances were established
for combined residues of isoxaflutole
and its metabolites RPA 202248 and
RPA 203328, calculated as the parent
compound, in or on the following raw
agricultural commodities: Corn, field,
forage at 1.0 ppm; corn, field, grain at
0.20 ppm; and corn, field, stover at 0.50
ppm. Tolerances were established for
the combined residues of isoxaflutole
and its metabolite RPA 202248,
calculated as the parent compound, in
or on the following raw agricultural
commodities: Cattle, fat at 0.20 ppm;
cattle, liver at 0.50 ppm; cattle, meat at
0.20 ppm; cattle, meat byproducts,
except liver at 0.10 ppm; egg at 0.01
ppm; goat, fat at 0.20 ppm; goat, liver at
0.50 ppm; goat, meat at 0.20 ppm; goat,
meat byproducts, except liver at 0.10
ppm; hog, fat at 0.20 ppm; hog, liver at
0.50 ppm; hog, meat at 0.20 ppm; hog,
meat byproducts, except liver at 0.10
ppm; horse, fat at 0.20 ppm; horse, liver
at 0.50 ppm; horse, meat at 0.20 ppm;
horse, meat byproducts, except liver at
0.10 ppm; milk at 0.02 ppm; poultry, fat
at 0.20 ppm; poultry, liver at 0.30 ppm;
poultry, meat at 0.20 ppm; sheep, fat at
0.20 ppm; sheep, liver at 0.50 ppm;
sheep, meat at 0.20 ppm; and sheep,
meat byproducts, except liver at 0.10

m.

In the 1998 tolerance action, EPA
assumed that the residues of concern in
field corn were isoxaflutole and its
metabolites RPA 202248 and RPA
203328. As explained in this unit,
however, EPA has now determined that
only the parent isoxaflutole and the
RPA 202248 metabolite pose a risk of
concern. Thus, the risk assessment done
in conjunction with the 1998
rulemaking, which showed isoxaflutole
exposure to be safe, greatly overstates
isoxaflutole exposure in comparison to
the revised tolerances. First, as to
exposure through human foods
produced from field corn (e.g., corn
meal, corn oil), the levels of isoxaflutole
residues of concern in such foods are an
order of magnitude lower than
previously assumed. Second, as to meat,
milk, poultry, and eggs from livestock
consuming isoxaflutole-treated field
corn, EPA has concluded that there is
no reasonable expectation of combined
residues of isoxaflutole and RPA 202248
in such commodities. Accordingly,
there is essentially no human exposure
to isoxaflutole residues in meat, milk,

poultry, and eggs from use of
isoxaflutole on field corn. For these
reasons, the 1998 risk assessment is a
very conservative assessment of the
potential risk from use of isoxaflutole on
field corn. Refer to the Federal Register
of September 23, 1998 (63 FR 50773)
(FRL—-6029-3), available at http://
www.regulations.gov, for a detailed
discussion of the 1998 isoxaflutole
aggregate risk assessments and
determination of safety.

Since the 1998 rulemaking, EPA has
received a developmental neurotoxicity
study with isoxaflutole. Although EPA
has required that the study to be redone
due to a lack of morphometric analyses
of the brain, the maternal and offspring
no observed adverse effect levels
(NOAELSs) in the study were otherwise
identified as 25 milligram/kiligram/day
(mg/kg/day). This value is above the
Point of Departure (POD) used in
assessing acute and chronic risk in the
1998 risk assessment. There, EPA used
a lowest observed adverse effect level
(LOAEL) of 5 mg/kg/day as the POD for
acute risks and a NOAEL of 2 mg/kg/day
as the POD for chronic risks. Thus, these
new data do not suggest that
isoxaflutole is more toxic than was
assumed in the 1998 assessment.
Further, it should be noted that in
assessing isoxaflutole risk, EPA applied
an additional safety factor of 30X for the
protection of infants and children in
addressing acute risks and an additional
safety factor of 10X for the protection of
infants and children in addressing
chronic risks. These additional safety
factors were used to address the absence
of a developmental neurotoxicity study
and reliance on a LOAEL. In another
development occurring since the 1998
rulemaking, EPA has noted, in tolerance
rulemakings for several other pesticides
that pesticides such as isoxaflutole
which inhibit the liver enzyme 4-
hydroxyphenylpyruvate dioxygenase
(HPPD) may operate through a common
mechanism of toxicity. To address this
issue, EPA has conducted a cumulative
screening assessment for these
pesticides and concluded that, even if
there is common mechanism for HPPD-
inhibition, cumulative exposure from
these pesticides does not raise a risk
concern. Refer to the Federal Register of
February 20, 2008 (73 FR 9221) (FRL—
8344-7). Further cumulative analysis is
unnecessary for this action because of
EPA’s conclusion that the revised
isoxaflutole tolerances result in
substantially lower isoxaflutole
exposure than previously assumed.

Accordingly, taking into account the
prior risk assessment for isoxaflutole,
EPA’s revised analysis of the level of
human exposure from use of
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isoxaflutole on field corn, the
developmental neurotoxicity study, and
EPA’s screening analysis of HPPD-
inhibiting pesticides, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children,
from aggregate exposure to isoxaflutole
residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

A practical analytical method has
been developed for detecting and
quantifying levels of isoxaflutole and
RPA 202248 in or on raw agricultural
commodities obtained from field corn.
This method allows monitoring of these
commodities with residues at or above
the levels proposed. Quantification of
analytes as individual components is
performed by daughter-ion detection
using liquid chromatography/mass
spectroscopy (LC/MS/MS). The limit of
quantification (LOQ) for all analytes is
0.01 ppm. The proposed analytical
enforcement method to determine
isoxaflutole-derived residues in plants
has been validated by an independent
laboratory.

Adequate enforcement methodology
LC/MS/MS is available to enforce the
tolerance expression. The method may
be requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There are no Codex, Canadian, or
Mexican maximum residue limits
(MRLs) established for residues of
isoxaflutole in crop or livestock
commodities.

V. Conclusion

Therefore, EPA has revised tolerances
for the combined residues of
isoxaflutole and its metabolites RPA
202248 and RPA 203328, calculated as
the parent compound, in or on corn,
field, forage at 0.04 ppm; corn, field,
grain at 0.02 ppm; and corn, field, stover
at 0.02 ppm; and has removed the
benzoic acid metabolite (RPA 203328)
from the established tolerance
expression. EPA has removed the
established tolerances for the combined
residues of isoxaflutole and its
metabolite RPA 202248, calculated as
the parent compound, in or on cattle, fat
at 0.20 ppm; cattle, liver at 0.50 ppm;
cattle, meat at 0.20 ppm; cattle, meat
byproducts, except liver at 0.10 ppm;
egg at 0.01 ppm; goat, fat at 0.20 ppm;
goat, liver at 0.50 ppm; goat, meat at

0.20 ppm; goat, meat byproducts, except
liver at 0.10 ppm; hog, fat at 0.20 ppm;
hog, liver at 0.50 ppm; hog, meat at 0.20
ppm; hog, meat byproducts, except liver
at 0.10 ppm; horse, fat at 0.20 ppm;
horse, liver at 0.50 ppm; horse, meat at
0.20 ppm; horse, meat byproducts,
except liver at 0.10 ppm; milk at 0.02
ppm; poultry, fat at 0.20 ppm; poultry,
liver at 0.30 ppm; poultry, meat at 0.20
ppm; sheep, fat at 0.20 ppm; sheep, liver
at 0.50 ppm; sheep, meat at 0.20 ppm;
and sheep, meat byproducts, except
liver at 0.10 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of

power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 3, 2008.

Donald R. Stubbs,
Acting Director, Registration Division, Office
of Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2.In §180.537, paragraph (a) is
revised to read as follows:

§180.537
residues

(a) General. Tolerances are
established for the combined residues of

Isoxaflutole; tolerances for
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isoxaflutole 5-cyclopropyl-4-(2-
methylsulfonyl-4-
trifluoromethylbenzoyl) isoxazole and

its metabolite 1-(2-methylsulfonyl-4-
trifluoromethylphenyl)-2-cyano-3-
cyclopropyl propan-1,3-dione (RPA

202248), calculated as the parent
compound, in or on the following raw
agricultural commodities:

Commodity

Parts per million

Corn, field, forage
Corn, field, grain
Corn, field, stover

0.04
0.02
0.02

* * * * *

[FR Doc. E8—29467 Filed 12—-11-08; 8:45 am]|
BILLING CODE 6560-50-S

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 64

[Docket No. FEMA-8053]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

DATES: Effective Date: The effective date
of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—2953.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,

communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the NFIP,
42 U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59. Accordingly, the communities will
be suspended on the effective date in
the third column. As of that date, flood
insurance will no longer be available in
the community. However, some of these
communities may adopt and submit the
required documentation of legally
enforceable floodplain management
measures after this rule is published but
prior to the actual suspension date.
These communities will not be
suspended and will continue their
eligibility for the sale of insurance. A
notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, FEMA has identified the
Special Flood Hazard Areas (SFHAs) in
these communities by publishing a
Flood Insurance Rate Map (FIRM). The
date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may legally be provided for
construction or acquisition of buildings
in identified SFHAs for communities
not participating in the NFIP and
identified for more than a year, on
FEMA'’s initial flood insurance map of
the community as having flood-prone
areas (section 202(a) of the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and

public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
remedial action takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.
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m Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

Date certain fed-
eral assistance

; Communit Effective date authorization/cancellation of | Current effective
State and location No. Y sale of flood insurance in community map date no.Ionge.r
available in
SFHAs
Region llI
Virginia:
Goochland  County, Unincorporated 510072 | April 19, 1973, Emerg; March 1, 1979, Reg; | Dec. 2, 2008 ..... Dec. 2, 2008.
Areas. December 2, 2008, Susp.
Hanover County, Unincorporated Areas 510237 | April 4, 1974, Emerg; September 2, 1981, | ...... fe [0 RPN Do.
Reg; December 2, 2008, Susp.
Region IV
North Carolina:
Avery County, Unincorporated Areas .... 370010 | February 12, 1976, Emerg; September 28, | ...... (o [o TR Do.
1990, Reg; December 2, 2008, Susp.
Banner Elk, Town of, Avery County ...... 370011 | November 13, 1974, Emerg; January 15, | ...... do . Do.
1988, Reg; December 2, 2008, Susp.
Beech Mountain, Town of, Watauga 370480 | —, Emerg; March 12, 2004, Reg; Decem- | ...... do e Do.
County. ber 2, 2008, Susp.
Crossnore, Town of, Avery County ....... 370287 | January 14, 1980, Emerg; August 19, 1986, | ...... do ..o Do.
Reg; December 2, 2008, Susp.
Elk Park, Town of, Avery County .......... 370382 | March 23, 1979, Emerg; April 15, 1986, | ...... [o [o R Do.
Reg; December 2, 2008, Susp.
Newland, Town of, Avery County .......... 370012 | September 17, 1975, Emerg; December 4, | ...... (o [o TR Do.
1984, Reg; December 2, 2008, Susp.
Tennessee:
Adamsville, Town of, McNairy County .. 470292 | March 30, 1982, Emerg; September 29, | ...... (o [o TR Do.
1986, Reg; December 2, 2008, Susp.
Michie, City of, McNairy County ............ 470336 | September 14, 2006, Emerg; December 1, | ...... [o [o R Do.
2006, Reg; December 2, 2008, Susp.
Ramer, Town of, McNairy County ......... 470131 | July 17, 2002, Emerg; November 1, 2005, | ...... do e Do.
Reg; December 2, 2008, Susp.
Region V
Michigan:
Caseville, Township of, Huron County .. 260257 | November 9, 1973, Emerg; December 1, | ...... do s Do.
1977, Reg; December 2, 2008, Susp.
Caseville, Village of, Huron County ...... 260677 | May 28, 1982, Emerg; January 1, 1992, | ...... do . Do.
Reg; December 2, 2008, Susp.
Elkton, Village of, Huron County ........... 260569 | September 3, 1981, Emerg; May 25, 1984, | ...... [o [o R Do.
Reg; December 2, 2008, Susp.
Fairhaven, Township of, Huron County 260628 | August 12, 1975, Emerg; January 6, 1988, | ...... do s Do.
Reg; December 2, 2008, Susp.
Gore, Township of, Huron County ........ 260785 | December 16, 1986, Emerg; September 18, | ...... (o [o TR Do.
1987, Reg; December 2, 2008, Susp.
Hume, Township of, Huron County ....... 260792 | January 29, 1987, Emerg; September 18, | ...... do i Do.
1987, Reg; December 2, 2008, Susp.
Huron, Township of, Huron County ....... 260415 | July 15, 1987, Emerg; April 2, 1992, Reg; | ...... do s Do.
December 2, 2008, Susp.
Lake, Township of, Huron County ......... 260254 | January 30, 1974, Emerg; April 3, 1978, | ...... do . Do.
Reg; December 2, 2008, Susp.
McKinley, Township of, Huron County .. 260322 | November 26, 1974, Emerg; July 1, 1987, | ...... [o [o R Do.
Reg; December 2, 2008, Susp.
Oliver, Township of, Huron County ....... 261312 | December 4, 2002, Emerg; —, Reg; De- | ...... (o [o TR Do.
cember 2, 2008, Susp.
Port Austin, Township of, Huron County 260290 | April 17, 1974, Emerg; January 1, 1992, | ...... do . Do.
Reg; December 2, 2008, Susp.
Rubicon, Township of, Huron County ... 260789 | December 22, 1986, Emerg; September 30, | ...... do i Do.
1988, Reg; December 2, 2008, Susp.
Sand Beach, Township of, Huron Coun- 260787 | December 16, 1986, Emerg; September 18, | ...... (o [o TR Do.
ty. 1987, Reg; December 2, 2008, Susp.
Sebewaing, Village of, Huron County ... 260572 | March 24, 1976, Emerg; December 3, | ...... (o [o TR Do.
1987, Reg; December 2, 2008, Susp.
Sherman, Township of, Huron County .. 260788 | December 15, 1986, Emerg; September 18, | ...... do i Do.

1987, Reg; December 2, 2008, Susp.
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Date certain fed-
. . - . . | assistance
: Community Effective date authorization/cancellation of | Current effective | @
State and location No. sale of flood insurance in community map date no longer
available in
SFHAs
Ohio:
Holmes County, Unincorporated Areas 390276 | October 25, 1977, Emerg; December 15, | ...... [o o IUUTR Do.
1990, Reg; December 2, 2008, Susp.
Killbuck, Village of, Holmes County ...... 390279 | August 27, 1975, Emerg; February 5, 1986, | ...... do . Do.
Reg; December 2, 2008, Susp.
Region IX
California:
Cotati, City of, Sonoma County ............. 060377 | July 22, 1975, Emerg; April 15, 1980, Reg; | ...... do . Do.
December 2, 2008, Susp.

*do = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp—Suspension.

Dated: November 28, 2008.
Michael K. Buckley,
Acting Assistant Administrator, Mitigation
Directorate, Department of Homeland
Security, Federal Emergency Management
Agency.
[FR Doc. E8—29456 Filed 12-11-08; 8:45 am]|
BILLING CODE 9110-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229
[Docket No. 0812081564-81568—01]
RIN 0648-XM18

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.

SUMMARY: The Assistant Administrator
for Fisheries (AA), NOAA, announces
temporary restrictions consistent with
the requirements of the Atlantic Large
Whale Take Reduction Plan’s
(ALWTRP) implementing regulations.
These regulations apply to lobster trap/
pot and anchored gillnet fishermen in
an area totaling approximately 1,650
nm? (5,659.5 km?2), east of Gloucester,
Massachusetts, and Portsmouth, New
Hampshire, in the proximity of Jeffreys
Ledge, for 15 days. The purpose of this
action is to provide protection to an
aggregation of northern right whales
(right whales).

DATES: Effective beginning at 0001 hours
December 15, 2008, through 2400 hours
December 29, 2008.

ADDRESSES: Copies of the proposed and
final Dynamic Area Management (DAM)
rules, Environmental Assessments
(EAs), Atlantic Large Whale Take
Reduction Team (ALWTRT) meeting
summaries, and progress reports on
implementation of the ALWTRP may
also be obtained by writing Diane
Borggaard, NMFS/Northeast Region, 55
Great Republic Drive, Gloucester, MA
01930.

FOR FURTHER INFORMATION CONTACT:
Diane Borggaard, NMFS/Northeast
Region, 978-281-9300 x6503; or Kristy
Long, NMFS, Office of Protected
Resources, 301-713-2322.

SUPPLEMENTARY INFORMATION:
Electronic Access

Several of the background documents
for the ALWTRP and the take reduction
planning process can be downloaded
from the ALWTRP web site at http://
www.nero.noaa.gov/whaletrp/.

Background

The ALWTRP was developed
pursuant to section 118 of the Marine
Mammal Protection Act (MMPA) to
reduce the incidental mortality and
serious injury of three endangered
species of whales (right, fin, and
humpback) due to incidental interaction
with commercial fishing activities. In
addition, the measures identified in the
ALWTRP would provide conservation
benefits to a fourth species (minke),
which are neither listed as endangered
nor threatened under the Endangered
Species Act (ESA). The ALWTRP,
implemented through regulations
codified at 50 CFR 229.32, relies on a
combination of fishing gear
modifications and time/area closures to
reduce the risk of whales becoming
entangled in commercial fishing gear
(and potentially suffering serious injury
or mortality as a result).

On January 9, 2002, NMFS published
the final rule to implement the

ALWTRP’s DAM program (67 FR 1133).
On August 26, 2003, NMFS amended
the regulations by publishing a final
rule, which specifically identified gear
modifications that may be allowed in a
DAM zone (68 FR 51195). The DAM
program provides specifc authority for
NMEFS to restrict temporarily on an
expedited basis the use of lobster trap/
pot and anchored gillnet fishing gear in
order to protect right whales and is
applicable to areas north of 42° 30’ N.
lat. Under the DAM program, NMFS
may: (1) require the removal of all
lobster trap/pot and anchored gillnet
fishing gear for a 15—day period; (2)
allow lobster trap/pot and anchored
gillnet fishing within a DAM zone with
gear modifications determined by NMFS
to sufficiently reduce the risk of
entanglement; and/or (3) issue an alert
to fishermen requesting the voluntary
removal of all lobster trap/pot and
anchored gillnet gear for a 15—-day
period and asking fishermen not to set
any additional gear in the DAM zone
during the 15—day period.

A DAM zone is triggered when NMFS
receives a reliable report from a
qualified individual of three or more
right whales sighted within an area (75
nm? (139 km?2)) such that right whale
density is equal to or greater than 0.04
right whales per nm2 (1.85 km2). A
qualified individual is an individual
ascertained by NMFS to be reasonably
able, through training or experience, to
identify a right whale. Such individuals
include, but are not limited to, NMFS
staff, U.S. Coast Guard and Navy
personnel trained in whale
identification, scientific research survey
personnel, whale watch operators and
naturalists, and mariners trained in
whale species identification through
disentanglement training or some other
training program deemed adequate by
NMEFS. A reliable report would be a
credible right whale sighting.
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On December 3, 2008, an aerial survey
reported an aggregation of 11 right
whales in the general proximity of 42°
54’ N. latitude and 70° 19’ W. longitude.
The position lies east of Gloucester, MA,
and Portsmouth, NH, in the proximity of
Jeffreys Ledge. After conducting an
investigation, NMFS ascertained that
the report came from a qualified
individual and determined that the
report was reliable. Thus, NMFS has
received a reliable report from a
qualified individual of the requisite
right whale density to trigger the DAM
provisions of the ALWTRP.

Once a DAM zone is triggered, NMFS
determines whether to impose
restrictions on fishing and/or fishing
gear in the zone. This determination is
based on the following factors,
including but not limited to: the
location of the DAM zone with respect
to other fishery closure areas, weather
conditions as they relate to the safety of
human life at sea, the type and amount
of gear already present in the area, and
a review of recent right whale
entanglement and mortality data.

NMFS has reviewed the factors and
management options noted above
relative to the DAM under
consideration. As a result of this review,
NMEF'S prohibits lobster trap/pot and
anchored gillnet gear in this area during
the 15—day restricted period unless it is
modified in the manner described in
this temporary rule.

The DAM Zone is bound by the
following coordinates:

43° 15’ N., 70° 35" W. (NW Corner)

43°15’ N., 69°48" W.

42° 32’ N., 69° 48" W.

42° 32’ N., 70°44’ W.

43°34’N., 70° 44’ W. Following the
shoreline northward to

42°40’ N., 70° 44’ W.

43°02’N., 70° 44’ W. Following the
shoreline northward to

43° 15’ N., 70° 35" W. (NW Corner)

In addition to those gear
modifications currently implemented
under the ALWTRP at 50 CFR 229.32,
the following gear modifications are
required in the DAM zone. If the
requirements and exceptions for gear
modification in the DAM zone, as
described below, differ from other
ALWTRP requirements for any
overlapping areas and times, then the
more restrictive requirements will apply
in the DAM zone. Special note for
gillnet fishermen: a portion of this DAM
zone overlaps the year-round Western
Gulf of Maine Closure Area for
Northeast Multispecies found at 50 CFR
648.81(e).Due to this closure, sink
gillnet gear is prohibited from this
portion of the DAM zone.

Lobster trap/pot gear

Fishermen utilizing lobster trap/pot
gear within portions of Northern Inshore
Stae Trap/Pot Waters, Northern
Nearshore Trap/Pot Waters, and
Stellwagen Bank/Jeffreys Ledge
Restricted Area that overlap with the
DAM zone are required to utilize all of
the following gear modifications while
the DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 600 1b (272.4 kg)
must be placed at all buoys.

Fishermen utilizing lobster trap/pot
gear within the portion of the Offshore
Lobster Waters Area that overlap with
the DAM zone are required to utilize all
of the following gear modifications
while the DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 1,500 1b (680.4 kg)
must be placed at all buoys.

Anchored Gillnet Gear

Fishermen utilizing anchored gillnet
gear within the portions of the Other
Northeast Gillnet Waters Area and the
Stellwagen Bank/Jeffreys Ledge
Restricted Area that overlap with the
DAM zone are required to utilize all the
following gear modifications while the
DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per string;

4. The breaking strength of each net
panel weak link must not exceed 1,100
Ib (498.8 kg). The weak link

requirements apply to all variations in
net panel size. One weak link must be
placed in the center of the floatline and
one weak link must be placed in the
center of each of the up and down lines
at both ends of the net panel.
Additionally, one weak link must be
placed as close as possible to each end
of the net panels on the floatline; or, one
weak link must be placed between
floatline tie-loops between net panels
and one weak link must be placed
where the floatline tie-loops attach to
the bridle, buoy line, or groundline at
each end of a net string;

5. A weak link with a maximum
breaking strength of 1,100 1b (498.8 kg)
must be placed at all buoys; and

6. All anchored gillnets, regardless of
the number of net panels, must be
securely anchored with the holding
power of at least a 22 1b (10.0 kg)
Danforth-style anchor at each end of the
net string.

The restrictions will be in effect
beginning at 0001 hours December 15,
2008, through 2400 hours December 29,
2008, unless terminated sooner or
extended by NMFS through another
notification in the Federal Register.

The restrictions will be announced to
state officials, fishermen, ALWTRT
members, and other interested parties
through e-mail, phone contact, NOAA
website, and other appropriate media
immediately upon issuance of the rule
by the AA.

Classification

In accordance with section 118(f)(9) of
the MMPA, the Assistant Administrator
(AA) for Fisheries has determined that
this action is necessary to implement a
take reduction plan to protect North
Atlantic right whales.

Environmental Assessments for the
DAM program were prepared on
December 28, 2001, and August 6, 2003.
This action falls within the scope of the
analyses of these EAs, which are
available from the agency upon request.

NMFS provided prior notice and an
opportunity for public comment on the
regulations establishing the criteria and
procedures for implementing a DAM
zone. Providing prior notice and
opportunity for comment on this action,
pursuant to those regulations, would be
impracticable because it would prevent
NMEFS from executing its functions to
protect and reduce serious injury and
mortality of endangered right whales.
The regulations establishing the DAM
program are designed to enable the
agency to help protect unexpected
concentrations of right whales. In order
to meet the goals of the DAM program,
the agency needs to be able to create a
DAM zone and implement restrictions
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on fishing gear as soon as possible once
the criteria are triggered and NMFS
determines that a DAM restricted zone
is appropriate. If NMFS were to provide
prior notice and an opportunity for
public comment upon the creation of a
DAM restricted zone, the aggregated
right whales would be vulnerable to
entanglement which could result in
serious injury and mortality.
Additionally, the right whales would
most likely move on to another location
before NMFS could implement the
restrictions designed to protect them,
thereby rendering the action obsolete.
Therefore, pursuant to 5 U.S.C.
553(b)(B), the AA finds that good cause
exists to waive prior notice and an
opportunity to comment on this action
to implement a DAM restricted zone to
reduce the risk of entanglement of
endangered right whales in commercial
lobster trap/pot and anchored gillnet
gear as such procedures would be
impracticable.

For the same reasons, the AA finds
that, under 5 U.S.C. 553(d)(3), good
cause exists to waive the 30—day delay
in effective date. If NMFS were to delay
for 30 days the effective date of this
action, the aggregated right whales
would be vulnerable to entanglement,
which could cause serious injury and
mortality. Additionally, right whales
would likely move to another location
between the time NMFS approved the
action creating the DAM restricted zone
and the time it went into effect, thereby
rendering the action obsolete and
ineffective. Nevertheless, NMFS
recognizes the need for fishermen to
have time to either modify or remove (if
not in compliance with the required
restrictions) their gear from a DAM zone
once one is approved. Thus, NMFS
makes this action effective 2 days after
the date of publication of this document
in the Federal Register. NMFS will also
endeavor to provide notice of this action
to fishermen through other means upon
issuance of the rule by the AA, thereby
providing approximately 3 additional
days of notice while the Office of the
Federal Register processes the
document for publication.

NMFS determined that the regulations
establishing the DAM program and
actions such as this one taken pursuant
to those regulations are consistent to the
maximum extent practicable with the
enforceable policies of the approved
coastal management program of the U.S.
Atlantic coastal states. This
determination was submitted for review
by the responsible state agencies under
section 307 of the Coastal Zone
Management Act. Following state
review of the regulations creating the
DAM program, no state disagreed with

NMFS’ conclusion that the DAM
program is consistent to the maximum
extent practicable with the enforceable
policies of the approved coastal
management program for that state.

The DAM program under which
NMFS is taking this action contains
policies with federalism implications
warranting preparation of a federalism
assessment under Executive Order
13132. Accordingly, in October 2001
and March 2003, the Assistant Secretary
for Intergovernmental and Legislative
Affairs, Department of Commerce,
provided notice of the DAM program
and its amendments to the appropriate
elected officials in states to be affected
by actions taken pursuant to the DAM
program. Federalism issues raised by
state officials were addressed in the
final rules implementing the DAM
program. A copy of the federalism
Summary Impact Statement for the final
rules is available upon request
(ADDRESSES).

The rule implementing the DAM
program has been determined to be not
significant under Executive Order
12866.

Authority: 16 U.S.C. 1361 et seq. and 50
CFR 229.32(g)(3)

Dated: December 8, 2008.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. E8-29492 Filed 12—9-08; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229
[Docket No. 0812081566—-81570-01]
RIN 0648—-XM19

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.

SUMMARY: The Assistant Administrator
for Fisheries (AA), NOAA, announces
temporary restrictions consistent with
the requirements of the Atlantic Large
Whale Take Reduction Plan’s
(ALWTRP) implementing regulations.
These regulations apply to lobster trap/
pot and anchored gillnet fishermen in

an area totaling approximately 1,575
nm? (5,402.3 km?2), east of Portland,
Maine, for 15 days. The purpose of this
action is to provide protection to an
aggregation of northern right whales
(right whales).

DATES: Effective beginning at 0001 hours
December 15, 2008, through 2400 hours
December 29, 2008.

ADDRESSES: Copies of the proposed and
final Dynamic Area Management (DAM)
rules, Environmental Assessments
(EAs), Atlantic Large Whale Take
Reduction Team (ALWTRT) meeting
summaries, and progress reports on
implementation of the ALWTRP may
also be obtained by writing Diane
Borggaard, NMFS/Northeast Region, 55
Great Republic Drive, Gloucester, MA
01930.

FOR FURTHER INFORMATION CONTACT:
Diane Borggaard, NMFS/Northeast
Region, 978-281-9300 x6503; or Kristy
Long, NMFS, Office of Protected
Resources, 301-713-2322.
SUPPLEMENTARY INFORMATION:

Electronic Access

Several of the background documents
for the ALWTRP and the take reduction
planning process can be downloaded
from the ALWTRP web site at http://
www.nero.noaa.gov/whaletrp/.

Background

The ALWTRP was developed
pursuant to section 118 of the Marine
Mammal Protection Act (MMPA) to
reduce the incidental mortality and
serious injury of three endangered
species of whales (right, fin, and
humpback) due to incidental interaction
with commercial fishing activities. In
addition, the measures identified in the
ALWTRP would provide conservation
benefits to a fourth species (minke),
which are neither listed as endangered
nor threatened under the Endangered
Species Act (ESA). The ALWTRP,
implemented through regulations
codified at 50 CFR 229.32, relies on a
combination of fishing gear
modifications and time/area closures to
reduce the risk of whales becoming
entangled in commercial fishing gear
(and potentially suffering serious injury
or mortality as a result).

On January 9, 2002, NMFS published
the final rule to implement the
ALWTRP’s DAM program (67 FR 1133).
On August 26, 2003, NMFS amended
the regulations by publishing a final
rule, which specifically identified gear
modifications that may be allowed in a
DAM zone (68 FR 51195). The DAM
program provides specifc authority for
NMEFS to restrict temporarily on an
expedited basis the use of lobster trap/
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pot and anchored gillnet fishing gear in
order to protect right whales and is
applicable to areas north of 42° 30’ N.
lat. Under the DAM program, NMFS
may: (1) require the removal of all
lobster trap/pot and anchored gillnet
fishing gear for a 15—day period; (2)
allow lobster trap/pot and anchored
gillnet fishing within a DAM zone with
gear modifications determined by NMFS
to sufficiently reduce the risk of
entanglement; and/or (3) issue an alert
to fishermen requesting the voluntary
removal of all lobster trap/pot and
anchored gillnet gear for a 15—-day
period and asking fishermen not to set
any additional gear in the DAM zone
during the 15—day period.

A DAM zone is triggered when NMFS
receives a reliable report from a
qualified individual of three or more
right whales sighted within an area (75
nm? (139 km?2)) such that right whale
density is equal to or greater than 0.04
right whales per nm? (1.85 km?2). A
qualified individual is an individual
ascertained by NMFS to be reasonably
able, through training or experience, to
identify a right whale. Such individuals
include, but are not limited to, NMFS
staff, U.S. Coast Guard and Navy
personnel trained in whale
identification, scientific research survey
personnel, whale watch operators and
naturalists, and mariners trained in
whale species identification through
disentanglement training or some other
training program deemed adequate by
NMEFS. A reliable report would be a
credible right whale sighting.

On December 3, 2008, an aerial survey
reported an aggregation of 43 right
whales in the general proximity of 43°
37’ N. latitude and 68° 54° W. longitude.
The position lies approximately 95 nm
east of Portland, ME, in proximity to
Jeffreys Bank/Jordans Basin. After
conducting an investigation, NMFS
ascertained that the report came from a
qualified individual and determined
that the report was reliable. Thus,
NMFS has received a reliable report
from a qualified individual of the
requisite right whale density to trigger
the DAM provisions of the ALWTRP.

Once a DAM zone is triggered, NMFS
determines whether to impose
restrictions on fishing and/or fishing
gear in the zone. This determination is
based on the following factors,
including but not limited to: the
location of the DAM zone with respect
to other fishery closure areas, weather
conditions as they relate to the safety of
human life at sea, the type and amount
of gear already present in the area, and
a review of recent right whale
entanglement and mortality data.

NMFS has reviewed the factors and
management options noted above
relative to the DAM under
consideration. As a result of this review,
NMFS prohibits lobster trap/pot and
anchored gillnet gear in this area during
the 15—day restricted period unless it is
modified in the manner described in
this temporary rule.

The DAM Zone is bound by the
following coordinates:

43° 42’ N., 68° 57" W. (NW Corner)

43°42’ N., 68° 00" W.

43° 04’ N., 68° 00" W.

43° 04’ N., 68°57" W.

43° 42’ N., 68° 57" W. (NW Corner)

In addition to those gear
modifications currently implemented
under the ALWTRP at 50 CFR 229.32,
the following gear modifications are
required in the DAM zone. If the
requirements and exceptions for gear
modification in the DAM zone, as
described below, differ from other
ALWTRP requirements for any
overlapping areas and times, then the
more restrictive requirements will apply
in the DAM zone.

Lobster trap/pot gear

Fishermen utilizing lobster trap/pot
gear within portions of Northern
Nearshore Lobster Waters that overlap
with the DAM zone are required to
utilize all of the following gear
modifications while the DAM zone is in
effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 600 1b (272.4 kg)
must be placed at all buoys.

Fishermen utilizing lobster trap/pot
gear within the portion of the Offshore
Lobster Waters Area that overlap with
the DAM zone are required to utilize all
of the following gear modifications
while the DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 1,500 lb (680.4 kg)
must be placed at all buoys.

Anchored Gillnet Gear

Fishermen utilizing anchored gillnet
gear within the portions of the Other
Northeast Gillnet Waters Area that
overlap with the DAM zone are required
to utilize all the following gear
modifications while the DAM zone is in
effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per string;

4. The breaking strength of each net
panel weak link must not exceed 1,100
1b (498.8 kg). The weak link
requirements apply to all variations in
net panel size. One weak link must be
placed in the center of the floatline and
one weak link must be placed in the
center of each of the up and down lines
at both ends of the net panel.
Additionally, one weak link must be
placed as close as possible to each end
of the net panels on the floatline; or, one
weak link must be placed between
floatline tie-loops between net panels
and one weak link must be placed
where the floatline tie-loops attach to
the bridle, buoy line, or groundline at
each end of a net string;

5. A weak link with a maximum
breaking strength of 1,100 lb (498.8 kg)
must be placed at all buoys; and

6. All anchored gillnets, regardless of
the number of net panels, must be
securely anchored with the holding
power of at least a 22 1b (10.0 kg)
Danforth-style anchor at each end of the
net string.

The restrictions will be in effect
beginning at 0001 hours December 15,
2008, through 2400 hours December 29,
2008, unless terminated sooner or
extended by NMFS through another
notification in the Federal Register.

The restrictions will be announced to
state officials, fishermen, ALWTRT
members, and other interested parties
through e-mail, phone contact, NOAA
website, and other appropriate media
immediately upon issuance of the rule
by the AA.

Classification

In accordance with section 118(f)(9) of
the MMPA, the Assistant Administrator
(AA) for Fisheries has determined that
this action is necessary to implement a
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take reduction plan to protect North
Atlantic right whales.

Environmental Assessments for the
DAM program were prepared on
December 28, 2001, and August 6, 2003.
This action falls within the scope of the
analyses of these EAs, which are
available from the agency upon request.

NMFS provided prior notice and an
opportunity for public comment on the
regulations establishing the criteria and
procedures for implementing a DAM
zone. Providing prior notice and
opportunity for comment on this action,
pursuant to those regulations, would be
impracticable because it would prevent
NMEFS from executing its functions to
protect and reduce serious injury and
mortality of endangered right whales.
The regulations establishing the DAM
program are designed to enable the
agency to help protect unexpected
concentrations of right whales. In order
to meet the goals of the DAM program,
the agency needs to be able to create a
DAM zone and implement restrictions
on fishing gear as soon as possible once
the criteria are triggered and NMFS
determines that a DAM restricted zone
is appropriate. If NMFS were to provide
prior notice and an opportunity for
public comment upon the creation of a
DAM restricted zone, the aggregated
right whales would be vulnerable to
entanglement which could result in
serious injury and mortality.
Additionally, the right whales would
most likely move on to another location
before NMFS could implement the
restrictions designed to protect them,
thereby rendering the action obsolete.
Therefore, pursuant to 5 U.S.C.
553(b)(B), the AA finds that good cause
exists to waive prior notice and an
opportunity to comment on this action
to implement a DAM restricted zone to
reduce the risk of entanglement of
endangered right whales in commercial
lobster trap/pot and anchored gillnet
gear as such procedures would be
impracticable.

For the same reasons, the AA finds
that, under 5 U.S.C. 553(d)(3), good
cause exists to waive the 30—day delay
in effective date. If NMFS were to delay
for 30 days the effective date of this
action, the aggregated right whales
would be vulnerable to entanglement,
which could cause serious injury and
mortality. Additionally, right whales
would likely move to another location
between the time NMFS approved the
action creating the DAM restricted zone
and the time it went into effect, thereby
rendering the action obsolete and
ineffective. Nevertheless, NMFS
recognizes the need for fishermen to
have time to either modify or remove (if
not in compliance with the required

restrictions) their gear from a DAM zone
once one is approved. Thus, NMFS
makes this action effective 2 days after
the date of publication of this document
in the Federal Register. NMFS will also
endeavor to provide notice of this action
to fishermen through other means upon
issuance of the rule by the AA, thereby
providing approximately 3 additional
days of notice while the Office of the
Federal Register processes the
document for publication.

NMFS determined that the regulations
establishing the DAM program and
actions such as this one taken pursuant
to those regulations are consistent to the
maximum extent practicable with the
enforceable policies of the approved
coastal management program of the U.S.
Atlantic coastal states. This
determination was submitted for review
by the responsible state agencies under
section 307 of the Coastal Zone
Management Act. Following state
review of the regulations creating the
DAM program, no state disagreed with
NMFS’ conclusion that the DAM
program is consistent to the maximum
extent practicable with the enforceable
policies of the approved coastal
management program for that state.

The DAM program under which
NMFS is taking this action contains
policies with federalism implications
warranting preparation of a federalism
assessment under Executive Order
13132. Accordingly, in October 2001
and March 2003, the Assistant Secretary
for Intergovernmental and Legislative
Affairs, Department of Commerce,
provided notice of the DAM program
and its amendments to the appropriate
elected officials in states to be affected
by actions taken pursuant to the DAM
program. Federalism issues raised by
state officials were addressed in the
final rules implementing the DAM
program. A copy of the federalism
Summary Impact Statement for the final
rules is available upon request
(ADDRESSES).

The rule implementing the DAM
program has been determined to be not
significant under Executive Order
12866.

Authority: 16 U.S.C. 1361 et seq. and 50
CFR 229.32(g)(3)

Dated: December 8, 2008.

Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. E8-29493 Filed 12—9-08; 4:15 pm]

BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
[Docket No. 070720390-81459—-03]
RIN 0648—-AV28

Fisheries in the Western Pacific;
Bottomfish and Seamount Groundfish
Fisheries; Management Measures for
the Northern Mariana Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule establishes
Federal permitting and reporting
requirements for all commercial
bottomfish vessels fishing in the U.S.
Exclusive Economic Zone (EEZ) around
the Commonwealth of the Northern
Mariana Islands (CNMI). The final rule
also closes certain EEZ waters around
the CNMI to bottomfish fishing by
vessels over 40 ft (12.2 m) in length.
Vessel monitoring system units must be
installed on those larger vessels when
fishing in EEZ waters around the CNMI,
and the operators of those larger vessels
will be required to submit Federal sales
reports in addition to catch reports. This
final rule is intended to ensure adequate
collection of information about the
CNMI commercial bottomfish fishery,
provide for sustained community
participation, and maintain a consistent
supply of locally-caught bottomfish to
CNMI markets and seafood consumers.
Combined, these measures are intended
to prevent the depletion of bottomfish
stocks in the CNMI, and to sustain the
fisheries that depend on them.
DATES: This final rule is effective
January 12, 2009, except for the
revisions to §§665.14, 665.19(a)(4), and
665.61, which require approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (PRA). When OMB approval is
received, the effective date will be
announced in the Federal Register.
ADDRESSES: The Fishery Management
Plan for Bottomfish and Seamount
Groundfish Fisheries of the Western
Pacific Region and Amendment 10 are
available from the Western Pacific
Fishery Management Council (Council),
1164 Bishop St., Suite 1400, Honolulu,
HI 96813, tel 808-522—-8220, fax 808—
522-8226, or www.wpcouncil.org.
Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
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requirements contained in this final rule
may be submitted to William L.
Robinson, Regional Administrator,
NMFS, Pacific Islands Region (PIR),
1601 Kapiolani Blvd, Suite 1110,
Honolulu, HI 96814—4700, and by e-
mail to David Rostker@omb.eop.gov,
or fax to 202—-395-7285.

FOR FURTHER INFORMATION CONTACT:
Brett Wiedoff, NMFS PIR, 808—944—
2272.

SUPPLEMENTARY INFORMATION: This
Federal Register notice is also
accessible at the Office of the Federal
Register’s web site: www.gpoaccess.gov/
T/.
f Bottomfish in CNMI nearshore waters
are caught in subsistence, recreational,
and small-scale commercial fisheries.
Vessels are typically small (less than 25
ft (7.6 m)), and fishing is more frequent
in summer months when weather and
sea conditions are calm. Most of these
small vessels target shallow-water
bottomfish, but some also target deep-
water species. The catch from these
small vessels is destined for local
markets and consumers in the CNMI,
and is usually not exported.

In addition to small vessels, several
larger vessels (over 40 ft, or 12.2 m, in
length) also target deep-water
bottomfish at offshore seamounts and
banks. Catch from these large vessels
does not always enter local markets as
a food supply for CNMI residents. It is
also possible for large bottomfish vessels
based in Guam to travel to fishing
grounds within U.S. EEZ waters around
the CNMI. Larger-vessel fisheries could
result in excessive fishing pressure on
bottomfish stocks at nearshore banks,
potentially threatening both the fish
stocks and the fisheries that have

historically been dependent on these
resources.

Several other issues regarding
bottomfish fishing in the CNMI have
been noted. First, existing data
collection programs in the CNMI are
insufficient to monitor catches and
determine the impacts of the fishery on
the bottomfish stocks being harvested,
or to determine the species composition
and amount of discarded catch. Second,
large bottomfish vessels need to harvest
relatively large catches to cover
operational costs, and these large
catches could deplete nearshore stocks.
Stock depletion would threaten the
sustainability of the CNMI bottomfish
fishery, and if catch rates were
significantly reduced, small vessels
would not be able to continue operating.
Finally, because the catches from large
vessels are typically exported,
traditional patterns of supply and
consumption of bottomfish in the local
community would be disrupted.

This final rule will require the owners
of all vessels commercially fishing for
bottomfish management unit species
(BMUS) in EEZ waters around the CNMI
to obtain Federal fishing permits. Permit
eligibility will not be restricted, and
permits will be renewable on an annual
basis.

This final rule will require the
operators of all commercial bottomfish
vessels to complete and submit Federal
catch reports. In addition to the fishing
logbook, vessels over 40 ft (12.2 m)
fishing for bottomfish in the CNMI will
be required to complete and submit
Federal sales reports for the bottomfish
that they sell.

This final rule will close certain EEZ
waters around the CNMI to bottomfish

fishing by vessels over 40 ft (12.2 m).
The closed areas include EEZ waters
from the shoreline to 50 nm (80.5 km)
around the southern islands of the
CNMI, from the Guam-CNMI EEZ
boundary to a line halfway between
Farallon de Medinilla and Anatahan
Islands, and EEZ waters from the
shoreline to 10 nm (18.5 km) around the
northern island of Alamagan (Fig. 1).
The closed area boundaries are defined
by straight lines for clarity and to
facilitate enforcement.

Transshipping bottomfish will be
allowed within the closed areas. This
could facilitate delivery of bottomfish to
local and other markets, and provide a
potential revenue source other than, or
in addition to, fishing. Vessels that
transship their catches offshore can
remain at sea for longer periods of time,
thereby improving operational
efficiency and reducing transit costs.
Any vessel commercially receiving
bottomfish fish or fish products from a
fishing vessel will be required to be
registered with a valid CNMI
commercial bottomfish permit, and the
operator will be required to report any
bottomfish transshipping activity in the
Federal fishing logbook forms.

Commercial CNMI bottomfish vessels
over 40 ft (12.2 m) are required to be
marked in compliance with current
Federal vessel identification
requirements, but the final rule exempts
CNMI-based commercial bottomfish
vessels from the Federal vessel
identification requirements if the
vessels are less than 40 ft (12.2 m) in
length and in compliance with CNMI
vessel registration and marking
requirements.

BILLING CODE 3510-22-S
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Figure 1. CNMI medium and large bottomfish vessel prohibited areas.
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Shipboard vessel monitoring system
(VMS) units will be required on vessels
over 40 ft (12.2 m). The VMS is an
automated, satellite-based system that
assists NOAA’s Office for Law
Enforcement and the U.S. Coast Guard
in monitoring compliance with closed
areas in a reliable and cost-effective
manner. To date, the regional
requirements for VMS in 50 CFR 665
have applied only to pelagic longline

fishing, so the requirements are located
in the pelagic fisheries section of the
regulations. (The VMS requirements for
the Northwestern Hawaiian Islands
bottomfish fishery are found in 50 CFR
404.5 and are not affected by this final
rule.) Because the final rule adds VMS
requirements for bottomfish fishing, the
section regarding the vessel monitoring
system (§ 665.25) is moved from the
pelagic fishery requirements to the
general requirements and renumbered

as §665.19. Accordingly, the VMS-
related prohibitions found in § 665.22
are also moved to the general
prohibitions in § 665.15. The VMS-
related requirements are also clarified to
require that VMS units be installed and
operational when vessels are at sea.

In the definition of bottomfish
management unit species, the scientific
name for armorhead is revised to the
valid taxonomic name, and the
scientific name of the pink snapper is
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revised to include the species, which
was inadvertently omitted from the
definition. The spellings of local names
of the longtail and pink snappers are
also corrected. In the definition of
receiving vessel permit, the cross-
reference to receiving vessel permits for
pelagic longlining is corrected to the
proper paragraph.

Additional background information
on this final rule may be found in the
preamble to the proposed rule
published on September 8, 2008 (73 FR
51992), and is not repeated here.

Comments and Responses

On September 20, 2008, NMFS
published a notice of availability and
request for public comments on
Amendment 10, including a Draft
Environmental Assessment (73 FR
49157). The amendment comment
period ended on October 20, 2008. On
September 8, 2008, NMFS published a
proposed rule (73 FR 51992) that would
implement the management measures
recommended by the Council in
Amendment 10. The proposed rule
comment period ended on October 23,
2008. NMFS received public comment
regarding the EA and proposed rule, and
responds as follows:

Comment 1: The initial permit fee
should be $100 per vessel to cover and
sustain administrative costs.

Response: The amount of the permit
fee is calculated in accordance with the
procedures of the NOAA Finance
Handbook for determining the
administrative costs of each special
product or service incurred in
processing the permit. At the time the
rule was proposed, NMFS had
preliminarily determined that a permit
fee of up to $80 was appropriate.
However, more information about the
fishery and administrative costs of
issuing permits indicates that the actual
fee is expected to be approximately $40,
and will be specified on the permit
application form.

Changes From the Proposed Rule

There are no changes from the
proposed rule.

Classification

The Regional Administrator has
determined that the Bottomfish FMP
Amendment 10 is necessary for the
conservation and management of
bottomfish and seamount groundfish
and that it is consistent with the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), and other
applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

NMEFS prepared a final regulatory
flexibility analysis (FRFA). The FRFA
incorporates the initial regulatory flexibility
analysis (IRFA) prepared in support of the
proposed rule, and the analyses completed to
support the action. A summary is provided,
as follows. (The preamble to the proposed
rule included a detailed summary of the
analyses contained in the IRFA, and that
discussion is not repeated in its entirety
here.)

The need for agency action and the
objectives of the action are explained in the
preambles to the proposed rule and final
rule. While no comments were received
specifically on the IRFA, one comment was
received on the administrative cost of the
permit. NMFS responded to that comment in
the preamble of the final rule, and no
changes were made to the FRFA as a result
of the comment.

Description of Small Entities to Which the
Rule Would Apply

The preferred alternative would apply to
all vessels commercially fishing for
bottomfish in EEZ waters around the CNMI.
Given an annual average of 58 known
commercial fish harvesting vessels from
2001-05, with an annual average fleet-wide
adjusted revenue of $136,827, it is estimated
that each vessel operator realized an average
of $2,359 in annual ex-vessel gross revenues
from their bottomfish fishing operations.
Because each vessel has gross receipts under
$4.0 million, is independently owned and
operated, and is not dominant in its field, all
vessels comprising this fishery are deemed to
be small entities under the Small Business
Administration’s definition of a small fish
harvester. In 2005, 62 vessels less than 40 ft
(12.2 m) participated in the CNMI bottomfish
fishery. As many as eleven medium/large
vessels (i.e., greater than 40 feet or 12.2 m)
are believed to have participated in this
fishery since 1997. Information from fisheries
officials in the CNMI indicate that there were
six active medium and large vessels in 2006,
and one in 2007.

Description of Alternatives with Economic
Impacts on Small Businesses

Alternative 1 - No Action.

In the short term, fishing operations would
be expected to continue their operations. In
the longer-term, economic impacts (including
market and non-market impacts) on small-
vessel commercial, recreational and charter
fishery participants could be negative if
localized depletion of bottomfish occurs
within their limited fishing range. Due to
their larger vessel sizes, larger-scale
commercial fishing operations would still
have access to offshore fishing areas, but
smaller vessels would not and would likely
see bigger losses. Operators of smaller vessels
already generally participate in more than
one fishery over the course of a year and
would likely shift their bottomfish fishing
effort to other boat-based fisheries (e.g.,
pelagic troll or handline). Whether they
would be able to recoup their lost bottomfish
income or not is unclear, but a disruption of

the nearshore bottomfish fishery would
represent a reduction in their portfolio of
fishing opportunities.

Alternative 2 - Prohibit commercial fishing
for BMUS by vessels greater than 50 ft (15.2
m) within U.S. EEZ waters 3—50 nm (5.6—80.5
km) around the CNMI; require that operators
of vessels greater than 50 ft (15.2 m) that land
BMUS in the CNMI have Federal fishing
permits and submit Federal logbooks of their
associated catch and effort.

Alternative 2 is more positive than
Alternative 1 for small-vessel commercial,
recreational, and charter fishery participants
by somewhat maintaining the opportunity for
viable catch rates at banks within their
limited fishing range around the CNMIL.
Unlike Alternative 1, Alternative 2 could
cause negative impacts on the large-vessel
commercial sector of the fishery through the
realization of increased operating costs
necessitated by the requirement that large
vessels fish on banks greater than 50 nm
(80.5 km) from the CNMI, although this
impact might be offset initially by higher
bottomfish catch rates at more distant
seamounts that remain open to large vessels.
Likely areas for bottomfish fishing over 50
nm (80.5 km) from shore are a chain of
seamounts, some rising to shallow depths,
about 200 nm (370 km) west of the Marianas
Archipelago. As these areas have not been
previously fished by the CNMI fleet, there
would be a high cost associated with
exploring the bottomfish fishing potential of
these seamounts and their catch rates are
unknown.

As compared to the No Action Alternative,
Alternative 2 would eliminate commercial
bottomfish fishing by large vessels within
waters 3—50 nm (5.6—80.5 km) around the
CNMI. There may be immediate impacts to
vessel operations under this alternative as
there may be some large commercial
bottomfish vessels active within 50 nm (80.5
km) of the Northern Islands, though none are
believed to be active in waters around the
Southern Islands. This alternative would
eliminate the potential renewal or expansion
of the large vessel fishery sector in waters
around the Saipan. Thus, Alternative 2
would have greater potential than Alternative
1 for controlling the risk of local depletion
of areas around Saipan that are fished by
small-scale fishermen. A chain of seamounts
parallels the Marianas Archipelago nearly
200 nm (370 km) to the west. Some of these
seamounts rise to shallow depths, but this
chain is poorly charted and the amount of
associated bottomfish habitat is not known.
Whether large vessels would invest time and
money in exploring this chain for bottomfish
fishing grounds under this alternative is
unknown. In the long-term, this alternative
would foreclose the opportunity for
commercial bottomfish fishing using large
vessels in the closed areas.

This alternative would require the
operators of CNMI-based vessels larger than
50 ft (15.2 m) in length commercially fishing
for bottomfish in EEZ waters around the
CNMI to obtain Federal permits and to
submit Federal catch reports. Permit
eligibility would not be restricted in any way,
and the permit would be renewable on an
annual basis. It is anticipated that initial
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permit applications would require 0.5 hr per
applicant, with renewals requiring an
additional 0.5 hr annually. The fee for
Federal permits is expected to be
approximately $40 and will be specified in
the permit application. This represents
approximately 1.7 percent of revenues earned
by individuals vessels in the 2001-05 fishery.

Alternative 3 - Limit onaga landings to no
more than 250 1b (113 kg) per trip for any
vessel fishing in U.S. EEZ waters beyond 3
nm (5.6 km) around the CNMI.

Alternative 3 would be expected to yield
beneficial economic impacts for vessels less
than or equal to 40 feet that target onaga.
They would be expected to maintain their
opportunities for viable onaga catch rates at
banks within their limited fishing range, as
the reduced fishing revenues expected with
a per-trip limit of 250 1b (113 kg) of onaga
would discourage competition from large-
scale commercial onaga fishing operations.
Economic impacts on these large-scale
operations would be adverse as a 250 1b (113
kg) trip limit would not yield enough
revenues to cover trip costs and these trips
would be expected to become economically
inefficient. This would be expected to
discourage vessels greater than 40 ft (12.2 m)
from entering the fishery.

Alternative 4 - Establish a limited access
program with Federal permit and reporting
requirements, for vessels targeting BMUS
more than 3 nm (5.6 km) around the CNMI.

Alternative 4 would be likely to have a
positive economic impact on catch rates and
ex-vessel revenues for fishery participants
with a documented history of bottomfish
fishing in the EEZ, but a negative impact for
undocumented or future potential
participants. Limiting total fishery
participation would be expected to result in
increased catch rates for qualifying
participants, fishing efficiency, and profits
for those who qualify and continue fishing.
Economic impacts on existing (and future)
non-qualifiers would be highly adverse with
no bottomfish catches or revenues available
for this group. If limited access permits were
transferable, this alternative would also
create an economic value for these permits as
the original qualifiers could subsequently
sell(or lease) them to a new round of
participants. This would represent a windfall
profit to the original qualifiers.

This alternative would require the
operators of all CNMI-based vessels
commercially fishing for bottomfish in waters
beyond 3 nm around the CNMI to obtain
Federal permits and to submit Federal catch
reports. Permit eligibility would not be
restricted in any way, and the permit would
be renewable on an annual basis. It is
anticipated that initial permit applications
would require 0.5 hr per applicant, with
renewals requiring an additional 0.5 hr
annually. The fee for Federal permits is
expected to be approximately $40 and will be
specified in the permit application. This
represents approximately 1.7 percent of
revenues earned by individuals vessels in the
2001-05 fishery Based on experience in other
fisheries, it is expected that the time
requirement for filling out Federal catch
reports would be approximately 20 min per
vessel per fishing day. No special skills

beyond the ability to read and write in
English would be required to fill out the
permit application or logbooks.

Alternative 5 (Preferred) - Prohibit
commercial fishing for BMUS by medium
and large vessels within U.S. EEZ waters 0—
50 nm (0-80.5 km) around CNMI in the area
from the southern boundary of the EEZ
(south of Rota) to the north latitude of 16 10’
47" (halfway between Farallon de Medinilla
to Anatahan) and within EEZ waters 0—10 nm
(0-18.5 km) around Alamagan Island; require
that medium and large vessels fishing
commercially for BMUS in EEZ waters
around the CNMI carry operating VMS units,
and complete Federal sales reports for any
BMUS sold in the CNMI; require that
operators of all vessels fishing commercially
for BMUS in EEZ waters around the CNMI
have Federal fishing permits and submit
Federal logbooks of their associated catch
and effort.

The impacts of Alternative 5 on medium/
large vessels would be similar to those of
Alternative 2. However, the impacts to the
catch rates and ex-vessel revenues of small
vessel fishermen would be more pronounced
as both medium and large commercial
bottomfish vessels over 40 feet (12.2 m) in
length would be prohibited from fishing
around Saipan and Alamagan. The general
absence of medium/large vessels from the
recent fishery suggests that the area is not
optimal for the profitability of these vessels
and fishing in the restricted area may be
more opportunistic than planned. Therefore,
restricting medium/large vessels in the area
may yield only a minimal adverse economic
impact to individual vessels mitigated by
profitable opportunities elsewhere.

This alternative would require the
operators of all CNMI-based vessels
commercially fishing for bottomfish in waters
around the CNMI to obtain Federal permits
and to submit Federal catch reports. Permit
eligibility would not be restricted in any way,
and the permit would be renewable on an
annual basis. It is anticipated that initial
permit applications would require 0.5 hr per
applicant, with renewals requiring an
additional 0.5 hr annually. The fee for
Federal permits has not been determined, but
it may be approximately $40. This represents
approximately 1.7 percent of revenues earned
by individuals vessels in the 2001-05 fishery.
Based on experience in other fisheries, it is
expected that the time requirement for filling
out Federal catch reports would be
approximately 20 min per vessel per fishing
day. No special skills beyond the ability to
read and write in English would be required
to fill out the permit application, logbooks,
or sales reports.

Steps Taken by the Agency to Minimize
Adverse Impacts

Choosing the no-action alternative would
yield no economic impact and would be
preferred by the potentially impacted vessels.
However, the no-action alternative could
result in excessive fishing pressure and, in
the worst-case scenario, contribute to
overfishing which is inconsistent with the
Magnuson-Stevens Act. All other alternatives
would be more restrictive and would yield
more adverse economic impact than the

preferred alternative. Therefore, NMFS
concludes that the preferred alternative best
minimizes the economic impacts on small
entities consistent with the objectives of the
Magnuson-Stevens Act and this rulemaking.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of 1996
states that for each rule or group of related
rules for which an agency is required to
prepare a FRFA, the agency shall publish one
or more guides to assist small entities in
complying with the rule, and shall designate
such publications as “small entity
compliance guides.” The agency shall
explain the actions a small entity is required
to take to comply with a rule or group of
rules. As part of this rulemaking process, a
small entity compliance guide was prepared
and will be provided to affected small
entities. In addition, copies of this final rule
and the guide are available from the William
L. Robinson(see ADDRESSES) and from
www.fpir.noaa.gov.

This final rule contains collection-of-
information requirements subject to the
PRA. These requirements have been
submitted to OMB for approval. NMFS
will publish a notice when these
requirements have been approved by
OMB and are effective (see DATES).

Permit eligibility would not be
restricted in any way, and the permit
would be renewable on an annual basis.
The initial permit applications will
require 0.5 hr per applicant, with
renewals requiring an additional 0.5 hr
annually. It is estimated that NMFS may
receive and process up to 50 to 125
permit applications each year. Thus, the
total collection-of-information burden to
fishermen for permit applications is
estimated at 25 to 62 hours per year.
NMEFS has determined that a permit fee
of up to $80 is appropriate to cover the
administrative costs of the permit. The
fee is expected to be approximately $40
and will be specified in the permit
application.

The final rule will require the
operators of all vessels commercially
fishing for bottomfish in U.S. EEZ
waters around the CNMI to complete
and submit Federal catch reports. The
time requirement to complete Federal
catch reports is approximately 20
minutes per vessel per fishing day.
Assuming that the 50 to 125 vessels
make 10 to 50 trips per year, and
average 1.2 days per trip, the program
will generate in the range of 600 to
7,500 daily fishing logbooks per year.
Thus, the total collection-of-information
burden estimate for fishing data
reporting is estimated at 200 to 2,500
hours per year.

The final rule will also require the
operators of medium and large
commercial bottomfish vessels to
complete and submit Federal sales
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reports. The time requirement for
completing Federal sales reports is
approximately 35 minutes per vessel per
fishing trip. Assuming six medium and
large vessels make 15 trips per year, the
program will generate approximately 90
sales reports per year. Thus, the total
collection-of-information burden
estimate for sales data reporting by
fishermen is estimated at 52 hours per
year. These estimates include time for
reviewing instructions, searching
existing data sources, gathering and
maintaining data needed, and
completing and reviewing the
information.

For the medium and large vessel
identification requirements, the burden
is estimated at 45 minutes to paint each
vessel (15 minutes for each of three
locations on the vessel where marking is
required), and about $10 for paint and
supplies. Assuming six medium and
large bottomfish vessels are active, the
total collection-of-information burden
estimate is 4.5 hours and $60.

For the medium and large vessel VMS
requirements, the estimated time per
response is four hours to install a VMS
unit, and two hours per year to repair
and maintain a VMS unit. Assuming six
medium and large bottomfish vessels

are active, the total collection-of-
information burden estimate for
compliance with VMS requirements is
24 hours the first year and 12 hours
annually after that.

Send comments on these or any other
aspects of the collection of information
to William L. Robinson (see ADDRESSES),
and by email to
David Rostker@omb.eop.gov or by fax
to 202-395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 665

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaii, Hawaiian
Natives, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

Dated: December 3, 2008.
James W. Balsiger,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.
m For the reasons set out in the
preamble, 50 CFR part 665 is amended
as follows:

PART 665—FISHERIES IN THE
WESTERN PACIFIC

m 1. The authority citation for part 665
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §665.12 add the definitions of
“CNMI commercial bottomfish permit”,
“Medium vessel”’, and ‘“Receiving
vessel” in alphabetical order; in the
definition of “Bottomfish management
unit species” revise the entries for
longtail snapper and pink snapper; in
the definition of “Seamount
groundfish” revise the entry for
armorhead, and revise the definitions of
“Receiving vessel permit” and ‘“Vessel
monitoring system unit” to read as
follows:

§665.12 Definitions.
* * * * *

Bottomfish management unit species*

* %

Common name ‘

Local Name

‘ Scientific

* ok Kk Kk ok kK

Longtail snapper

‘ Onaga, ula’ula (H); palu-loa (S)

‘ Etelis coruscans

* ok ok Kk ok K

Pink snapper

‘ Opakapaka (H); palu-ena’ena (S); gadao (G)

‘ Pristipomoides filamentosus

* koK K ok kK

CNMI commercial bottomfish permit
means the permit required by §665.61
(a)(5) to engage in commercial fishing
for bottomfish management unit species
in U.S. EEZ waters around the CNML

* * * * *

Medium vessel, as used in §§665.61
through 665.72, means any vessel equal
to or more than 40 ft (12.2 m) and less
than 50 ft (15.2 m) in length overall.

* * * * *

Receiving vessel means a vessel that
receives fish or fish products from a
fishing vessel, and with regard to a
vessel holding a permit under
§665.21(e) that also lands Pacific
Pelagic Management Unit Species taken
by other vessels using longline gear.

Receiving vessel permit means a
permit required by § 665.21(e) for a
receiving vessel to transship or land
Pacific pelagic management unit species

taken by other vessels using longline
gear.
* * * * *

Seamount groundfish means the
following species:

Common name Scientific name

Armorhead Pseudopentaceros

richardsoni

* ok ok ok ok Kk K

* * * * *

Vessel monitoring system unit (VMS
unit) means the hardware and software
owned by NMFS, installed on vessels by
NMFS, and required to track and
transmit the positions of certain vessels.
* * * * *

m 3.In §665.13, add a new paragraph
(f)(2)(viii) to read as follows:

§665.13 Permits and fees.

* * * * *

(f) Fees. * * *

(2) * % %

(viii) CNMI commercial bottomfish
permit.

m 4.In § 665.14, revise paragraphs (a)(1),
(a)(2)(i), and (c) to read as follows:

§665.14 Reporting and recordkeeping.
(a) Fishing record forms. (1)
Applicability. The operator of any
fishing vessel subject to the
requirements of §§665.21, 665.41,
665.61(a)(2), 665.61(a)(3), 665.61(a)(4),
665.61(a)(5), 665.81, or 665.602 must
maintain on board the vessel an
accurate and complete record of catch,
effort, and other data on paper report
forms provided by the Regional
Administrator, or electronically as
specified and approved by the Regional
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Administrator. All information specified
by the Regional Administrator must be
recorded on paper or electronically
within 24 hours after the completion of
each fishing day. The logbook
information, reported on paper or
electronically, for each day of the
fishing trip must be signed and dated or
otherwise authenticated by the vessel
operator in the manner determined by
the Regional Administrator, and be
submitted or transmitted via an
approved method as specified by the
Regional Administrator, and as required
by this paragraph (a).

(2) Timeliness of submission. (i) If
fishing was authorized under a permit
pursuant to §§665.21, 665.41,
665.61(a)(3), 665.61(a)(5), or 665.81, the
vessel operator must submit the original
logbook form for each day of the fishing
trip to the Regional Administrator
within 72 hours of the end of each
fishing trip, except as allowed in
paragraph (a)(2)(iii) of this section.

* * * * *

(c) Sales report. The operator of any
fishing vessel subject to the
requirements of § 665.41, or the owner
of a medium or large fishing vessel
subject to the requirements of
§665.61(a)(5), must submit to the
Regional Administrator, within 72 hours
of offloading crustacean or bottomfish
management unit species, respectively,
an accurate and complete sales report
on a form provided by the Regional
Administrator. The form must be signed
and dated by the fishing vessel operator.

* * * * *

§665.22 [Redesignated in part]

m 5. Redesignate paragraphs (o) through
(u) in §665.22 as paragraphs (m)
through (s) in §665.15.

m 6.In §665.15, revise newly
redesignated paragraphs (m) through (s)
to read as follows:

§665.15 Prohibitions.

* * * * *

(m) Fish for, catch, or harvest
management unit species with longline
gear without an operational VMS unit
on board the vessel after installation of
the VMS unit by NMFS, in violation of
§665.19(e)(2).

(n) Possess management unit species,
that were harvested after NMFS has
installed the VMS unit on the vessel, on
board that vessel without an operation
VMS unit, in violation of 665.19(e)(2).

(o) Interfere with, tamper with, alter,
damage, disable, or impede the
operation of a VMS unit or attempt any
of the same; or move or remove a VMS
unit without the prior permission of the
SAC in violation of § 665.19(e)(3).

(p) Make a false statement, oral or
written, to an authorized officer,
regarding the use, operation, or
maintenance of a VMS unit, in violation
of §665.19(e)(1).

(q) Interfere with, impede, delay, or
prevent the installation, maintenance,
repair, inspection, or removal of a VMS
unit, in violation of § 665.19(e)(1).

(r) Interfere with, impede, delay, or
prevent access to a VMS unit by a
NMEFS observer, in violation of
§665.28(£)(4).

(s) Connect or leave connected
additional equipment to a VMS unit
without the prior approval of the SAC,
in violation of § 665.19(f).

m 7.In §665.16, add new paragraph
(e)(2) to read as follows:

§665.16 Vessel identification.

* * * * *

(e] * % %

(2) A vessel less than 40 ft (12.2 m)
in length registered for use under a
CNMI commercial bottomfish permit
that is in compliance with CNMI
bottomfish vessel registration and
marking requirements.

§665.25 [Redesignated as §665.29]

m 8. Redesignate § 665.25 as new
§665.19, and revise newly-redesignated
§665.19 to read as follows:

§665.19 Vessel monitoring system.

(a) Applicability. The holder of any of
the following permits is subject to the
vessel monitoring system requirements
in this part:

(1) Hawaii longline limited access
permit issued pursuant to 665.21(b);

(2) American Samoa longline limited
entry permit, for vessel size Class C or
D, issued pursuant to 665.21(c);

(3) Vessels permitted to fish in
Crustaceans Permit Area 1 VMS
Subarea; or

(4) CNMI commercial bottomfish
permit, if the vessel is a medium or
large bottomfish vessel, issued pursuant
to 665.61(a)(5).

(b) VMS unit. Only a VMS unit owned
by NMFS and installed by NMFS
complies with the requirement of this
subpart.

(c) Notification. After a permit holder
subject to this part has been notified by
the SAC of a specific date for
installation of a VMS unit on the permit
holder’s vessel, the vessel must carry
and operate the VMS unit after the date
scheduled for installation.

(d) Fees and charges. During the
experimental VMS program, the holder
of a permit subject to this part shall not
be assessed any fee or other charges to
obtain and use a VMS unit, including
the communication charges related

directly to requirements under this
section. Communication charges related
to any additional equipment attached to
the VMS unit by the owner or operator
shall be the responsibility of the owner
or operator and not NMFS.

(e) Permit holder duties. The holder of
a permit subject to this part, and master
of the vessel, must:

(1) Provide opportunity for the SAC to
install and make operational a VMS unit
after notification.

(2) Carry and continuously operate
the VMS unit on board whenever the
vessel is at sea.

(3) Not remove, relocate, or make non-
operational the VMS unit without prior
approval from the SAC.

(f) Authorization by the SAC. The
SAC has authority over the installation
and operation of the VMS unit. The SAC
may authorize the connection or order
the disconnection of additional
equipment, including a computer, to
any VMS unit when deemed
appropriate by the SAC.

m 9.In §665.61, add new paragraph
(a)(5) to read as follows:

§665.61

(a)* * %
* * * * *

(5) Commonwealth of the Northern
Mariana Islands (CNMI) commercial.
The owner of any vessel used to
commercially fish for, transship,
receive, or land bottomfish management
unit species shoreward of the outer
boundary of the CNMI management
subarea must have a permit issued
under this section, and the permit must

be registered for use with that vessel.
* * * * *

Permits.

m 10.In §665.62, add new paragraphs
(o) through (r) to read as follows:

§665.62 Prohibitions.

* * * * *

(0) Use a vessel to fish commercially
for bottomfish management unit species
shoreward of the outer boundary of the
CNMI subarea without a valid CNMI
commercial bottomfish permit
registered for use with that vessel, in
violation of § 665.61(a)(5).

(p) Use a medium or large vessel to
fish for bottomfish management unit
species within the CNMI medium and
large vessel bottomfish prohibited areas,
as defined in §665.70(b).

(q) Retain, land, possess, sell, or offer
for sale, shoreward of the outer
boundary of the CNMI subarea,
bottomfish management unit species
that were harvested in violation of
§665.62(p), except that bottomfish
management unit species that are
harvested legally may be transferred to
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a receiving vessel shoreward of the
outer boundary of the CNMI medium
and large vessel bottomfish prohibited
area as defined in § 665.70(b).

(r) Falsify or fail to make, keep,
maintain, or submit a Federal logbook as
required under § 665.14(a) when using a
vessel to engage in commercial fishing
for bottomfish management unit species
shoreward of the outer boundary of the
CNMI subarea in violation of
§665.14(a).

m 11. In § 665.69, remove paragraph
(a)(7) and redesignate paragraph (a)(8) as
paragraph (a)(7), and revise paragraphs
(a) introductory text, (a)(6), and (c) to
read as follows:

§665.69 Management subareas.

(a) The bottomfish fishery
management area is divided into
subareas with the following
designations and boundaries:

* * * * *

(6) CNMI Management Subarea means
the EEZ seaward of the CNMI. The
CNMI Management Subarea is further
divided into subareas with the following
designations and boundaries:

(i) CNMI Inshore Area means that
portion of the EEZ within 3 nautical
miles of the shoreline of the CNMI.

(ii) CNMI Offshore Area means that
portion of the EEZ seaward of 3 nautical
miles from the shoreline of the CNMI.

* * * * *

(c) The outer boundary of each fishery
management area is a line drawn in
such a manner that each point on it is
200 nautical miles from the baseline
from which the territorial sea is
measured, or is coterminous with
adjacent international maritime
boundaries, except that the outer
boundary of the CNMI Inshore Area is
3 nautical miles from the shoreline. The
boundary between the fishery
management areas of Guam and the
CNMI extends to those points which are
equidistant between Guam and the
island of Rota in the CNML

m 12. Revise § 665.70 to read as follows:

§665.70 Bottomfish fishery area
management.

(a) Guam large vessel bottomfish
prohibited area (Area GU-1). A large
vessel of the United States may not be
used to fish for bottomfish management
unit species in the Guam large vessel
bottomfish prohibited area, defined as
the U.S. EEZ waters surrounding Guam
that are enclosed by straight lines
connecting the following coordinates in
the order listed:

Point N. lat. E. long.
GU-1-A 14° 16’ 144° 17
GU-1-B 13° 50 143° 52
GU-1-C 13° 17’ 143° 46’
GU-1-D 12° 50’ 143° 54’
GU-1-E 12° 30’ 144° 14’
GU-1-F 12° 25 144° 51’
GU-1-G 12° 57 145° 33”
GU-1-H 13° 12/ 145° 43’
GU-1-I 13° 29" 44” 145° 48’ 27”7
GU-1-A 14° 16’ 144° 17

(b) CNMI medium and large vessel
bottomfish prohibited areas. A medium
or large vessel of the United States may
not be used to fish commercially for
bottomfish management unit species in
the following areas:

(1) CNMI Southern Islands (Area NM-
1). The CNMI Southern Islands
prohibited area is defined as the waters
of the U.S. EEZ surrounding the CNMI
that are enclosed by straight lines
connecting the following coordinates in
the order listed:

Point N. lat. E. long.
NM-1-A 14° 9’ 144° 15’
NM-1-B 16° 10’ 477 145° 12’
NM-1-C 16° 10" 47”7 146° 53
NM-1-D 14° 48’ 146° 33
NM-1-E 13° 27’ 145° 43’
NM-1-A 14° 9/ 144° 15

(2) CNMI Alamagan Island (Area NM-
2). The CNMI Alamagan Island
prohibited area is defined as the waters
of the U.S. EEZ surrounding the CNMI
that are enclosed by straight lines
connecting the following coordinates in
the order listed:

Point N. lat. E. long.
NM-2-A 17° 26’ 145° 40’
NM—-2-B 17° 46’ 145° 40’
NM-2-C 17° 46’ 146° 00
NM-2-D 17° 26 146° 00
NM—2-A 17° 26’ 145° 40’

[FR Doc. E8-29512 Filed 12-9-08; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665

RIN 0648—-AV29

Fisheries in the Western Pacific;
Crustacean Fisheries; Deepwater
Shrimp

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the final regulations that
were published in the Federal Register
on November 21, 2008. This correction
revises the amendatory instruction in
the final rule to accurately reflect
paragraph designation in the section on
permit fees.

DATES: The amendment to § 665.13 will
require approval by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act (PRA).
When OMB approval is received, the
effective date will be announced in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:
Brett Wiedoff, NMFS Pacific Islands
Region, Sustainable Fisheries, 808—-944—
2272.

SUPPLEMENTARY INFORMATION: The final
rule published on November 21, 2008,
designated deepwater shrimp of the
genus Heterocarpus as management unit
species (MUS), and requires Federal
permits and data reporting for
deepwater shrimp fishing in Federal
waters of the western Pacific (73 FR
70603). Also on November 21, 2008,
NMEFS published another final rule that
designated three species of pelagic
squid as management unit species, and
established permitting and reporting
requirements for squid jig fishing
vessels (73 FR 70600). In the
amendatory instruction for § 665.13 in
both final rules, an identical paragraph
designation was assigned for both new
permits fees.

This correction makes a change to the
amendatory instruction in the
deepwater shrimp final rule to
accurately designate the paragraphs in
§665.13. This change is necessary to
prevent duplicate paragraph
designation. In the amendatory
instruction for § 665.13, the phrase,
“...and add a new paragraph
®(2)(vi)...”, is revised to read *...and
add a new paragraph (f)(2)(vii)....”
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Correction

Accordingly, the final rule
amendatory instruction published on
November 21, 2008 (73 FR 70603), is
corrected to read as follows:

§665.13 [Amended]

On page 70604, column 3, the third
amendatory instruction is corrected to
read as follows:

m 3.In §665.13, revise paragraphs
(£)(2)() through (f)(2)(v), and add a new
paragraph (f)(2)(vii) to read as follows:

§665.13 Permits and fees.
* * * * *
(f] * % %
(2) * % %

(i) Hawaii longline limited access
permit.

(ii) Mau Zone limited access permit.

(iii) Coral reef ecosystem special
permit.

(iv) American Samoa longline limited
access permit.

(v) Main Hawaiian Islands non-
commercial bottomfish permit.
* * * * *

(vii) Crustaceans permit.
* * * * *

Dated: December 5, 2008.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8-29496 Filed 12—11-08; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF COMMERCE

International Trade Administration

19 CFR Part 360

[Docket Number 0809261282-81283-01]
RIN 0625-AA82

Steel Import Monitoring and Analysis
System

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Proposed rule.

SUMMARY: The Department of Commerce
publishes this proposed rule to request
public comment on modifications to the
Steel Import Monitoring and Analysis
(SIMA) System. These modifications are
proposed to extend the current SIMA
system until March 21, 2013. This
extension would continue the
Department’s ability to track steel
imports and make them publicly
available in advance of the full trade
data release.

DATES: Comments must be submitted on
or before 5 p.m. EST, January 12, 2009.
ADDRESSES: Comments on the SIMA
system may be submitted through any of
the following:

e Mail: Kelly Parkhill, Director for
Industry Support and Analysis, Import
Administration, Room 3713,
Department of Commerce, 14th and
Constitution Ave., NW., Washington,
DC 20230.

e E-mail: steel license@ita.doc.gov.
Please state ‘“Comments on the 2008
Proposed Rule” in the subject line.

e Federal e-Rulemaking portal:
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
information on the SIMA system, please
contact Kelly Parkhill (202) 482-3791;
Julie Al-Saadawi (202) 482—-1930.
SUPPLEMENTARY INFORMATION: An
interim final rule revising part 360 was
published in the Federal Register March
11, 2005, 70 FR 12136. On December 5,
2005, the Department of Commerce

published its final rule on the current
SIMA system (70 FR 72373). Under the
final rule, the system expires on March
21, 2009, unless extended upon review
and notification in the Federal Register.

The purpose of the SIMA system is to
provide steel producers, steel
consumers, importers, and the general
public with accurate and timely
information on anticipated imports of
certain steel products. Import licenses,
obtained through the Internet-based
SIMA licensing system, are required on
U.S. imports of basic steel mill
products. Aggregate import data
obtained from the licenses is updated
weekly and posted on the SIMA Web
site monitor. Details of the current
system can be found at http://
ia.ita.doc.gov/steel/license/.

Proposal: The Department proposes to
extend the SIMA system beyond its
current expiration date for an additional
period of four years (see 19 CFR part
360).

All comments responding to this
notice will be a matter of public record
and available for public inspection and
copying at Import Administration’s
Central Records Unit, Room 1117,
between the hours of 8:30 a.m. and 5
p-m. on business days.

Classification

Regulatory Flexibility Act. The Chief
Counsel for Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities as
that term is defined in the Regulatory
Flexibility Act, 5 U.S.C. 601 ef seq. A
summary of the factual basis for this
certification is below.

This proposed rule will not have a
significant economic impact on a
substantial number of companies.
Companies are already familiar with the
licensing of certain steel products under
the current system. In most cases,
brokerage companies will apply for the
license for the steel importers. Most
brokerage companies that are currently
involved in filing documentation for
importing goods into the U.S., are
accustomed to Customs and Border
Protection’s automated systems. Today,
more than 99% of the Customs filings
are handled electronically. Therefore,
the Web-based nature of this simple
license application should not be a

significant obstacle to any firm in
completing this requirement. However,
should a company need to apply for an
ID or license non-electronically, a fax/
phone option will be available at
Commerce during regular business
hours. There is no cost to register for a
company-specific ID user code and no
cost to file for the license. Each license
form is expected to take less than 10
minutes to complete using much of the
same information used to complete the
Customs Entry Summary
documentation. This is the one
additional requirement of the importers
or their representative to fulfill U.S.
entry requirements to import each
covered steel product shipment.
Commerce estimates that fewer than five
percent of the licenses would be filed by
brokerage companies or other
businesses that would be considered
small entities. Therefore, Commerce
estimates that the likely aggregate
license costs attributable to small
entities would be one percent of the
estimated total $2,000,000 cost to all
steel importers, or $20,000 would
represent the cost that small entities
will incur as a result of this proposed
rule.

Paperwork Reduction Act. This
proposed rule contains collection-of-
information requirements subject to
review and approval by OMB under the
Paperwork Reduction Act (PRA). These
requirements have been approved by
OMB (OMB No.: 0625—0245; Expiration
Date: 09/30/2011). Public reporting for
this collection of information is
estimated to be less than 10 minutes per
response, including the time for
reviewing instructions, and completing
and reviewing the collection of
information.

Paperwork Reduction Act Data:

OMB Number: 0625-0245.

ITA Number: ITA—4141P.

Type of Review: Regular Submission.

Affected Public: Business or other for-
profit.

Estimated Number of Registered
Users: 3,500.

Estimated Time per Response: Less
than 10 minutes.

Estimated Total Annual Burden
Hours: 100,000 hours.

Estimated Total Annual Costs:
$2,000,000.

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
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penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB Control Number.

Executive Order 12866

This rule has been determined to be
significant for purposes of Executive
Order 12866.

Executive Order 13132

This rule does not contain policies
with federalism implications as that
term is defined in EO 13132.

List of Subjects in 19 CFR Part 360

Administrative practice and
procedure, Business and industry,
Imports, Reporting and recordkeeping
requirements, Steel.

For reasons discussed in the
preamble, we propose amending 19 CFR
360 as follows:

PART 360—STEEL IMPORT
MONITORING AND ANALYSIS SYSTEM

1. The authority citation for part 360
continues to read as follows:

Authority: 13 U.S.C. 301(a) and 302.

2. Section 360.105 is revised to read
as follows.

§360.105 Duration of the steel import
licensing requirement.

The licensing program will be in
effect through March 21, 2013, but may
be extended upon review and
notification in the Federal Register
prior to this expiration date. Licenses
will be required on all subject imports
entered during this period, even if the
entry summary documents are not filed
until after the expiration of this
program. The licenses will be valid for
10 business days after the expiration of
this program to allow for the final filing
of required Customs documentation.

Dated: November 26, 2008.
Christopher A. Padilla,
Under Secretary for International Trade.
[FR Doc. E8-28683 Filed 12—11-08; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Chapter |
[Docket No. FDA-2008—-N—-0622]

Withdrawal of Certain Proposed Rules
and Other Proposed Actions

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of withdrawal.

SUMMARY: The Food and Drug
Administration (FDA) is announcing the
withdrawal of a certain advance notice
of proposed rulemaking (ANPRM) and
proposed rules (NPRMs) that published
in the Federal Register more than 5
years ago. These proposals are no longer
considered viable candidates for final
action at this time.

DATES: The proposals identified in this
document are withdrawn as of
December 12, 2008.

FOR FURTHER INFORMATION CONTACT:

For Center for Drug Evaluation and
Research actions: Michael D.
Bernstein, Office of Regulatory
Policy, Center for Drug Evaluation
and Research, Food and Drug
Administration, 10903 New
Hampshire Ave., Bldg. 51, Rm.
6240, Silver Spring, MD 20993—
0002, 301-796—-3478.

For Center for Food Safety and
Nutrition actions: Felicia Ellison,
Center for Food Safety and Applied
Nutrition (HFS-265), Food and
Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD
20740, 301-436-1264.

For all other actions: Erik Mettler,
Office of the Commissioner, Food
and Drug Administration, 10903
New Hampshire Ave., WO1, Rm.
4324, Silver Spring, MD 20993,
301-796—4830.

SUPPLEMENTARY INFORMATION:

I. Background

In 1990, the Food and Drug
Administration (FDA) began the process
of conducting periodic, comprehensive
reviews of its regulations process that
included reviewing the backlog of
ANPRMs, notices of proposed
rulemaking, and other notices for which
no final action or withdrawal notice had
been issued. In the Federal Register of
December 30, 1991 (56 FR 67440), FDA
issued its first notice withdrawing 89
proposed rules that had published
before December 31, 1985, but had
never been finalized. Then again, in the
Federal Register of January 20, 1994 (59

FR 3042), the agency withdrew an
additional nine outstanding proposed
rules.

FDA published a notice in the Federal
Register of April 22, 2003 (68 FR
19766), announcing its intent to
withdraw 84 proposed rules and other
proposed actions that had published in
the Federal Register more than 5 years
ago, but that had never been finalized.
Included in this list were 19 proposed
rules that were originally proposed for
withdrawal in 1991, but at that time the
agency decided to defer its decision to
withdraw or finalize them until a later
date. In the Federal Register of
November 26, 2004 (69 FR 68831), the
agency withdrew 81 proposed rules and
other proposed actions.

The agency has conducted another
review of its regulations process and
found withdrawal is justified for four
proposals.

II. NPRMs and ANPRMs To Be
Withdrawn

Title: Labeling Declaration for FD&C
Yellow No. 6 and FD&C Yellow No. 5;
Amendment of Standard of Identity for
Cheese Product (Proposed Rule, 92N—
0334 (60 FR 37611, July 21, 1995))

Reason: Since the publication of this
proposal, the underlying science and
economic analyses have become
outdated.

Title: Over-the-Counter Drug Products
Containing Phenylpropanolamine;
Required Labeling (Proposed Rule, 95N—
0060 (61 FR 5912, February 14, 1996))

Reason: The agency’s “Over-the-
Counter Drug Products Containing
Phenylpropanolamine; Required
Labeling” (Proposed Rule, 95N—-0060
(61 FR 5912, February 14, 1996)) has
been superseded by the issuance of a
new proposed rule entitled
“Phenylpropanolamine-Containing Drug
Products for Over-the-Counter Human
Use; Tentative Final Monographs”
(1976N—0052N and 1981N-0022 (70 FR
75988, December 22, 2005)).

Title: Reinvention of Administrative
Procedures Regulations (ANPRM, 96N—
0163 (61 FR 28116, June 4, 1996))

Reason: The ANPRM requested
comments on whether there should be
possible changes to various existing
administrative regulations under the
“Reinventing Government” initiative.
Since publication, some of the
regulations have been addressed in
separate rulemakings. The remaining
regulations are not under current
consideration for rulemaking.

Title: Marketing Exclusivity and
Patent Provisions for Certain Antibiotic
Drugs (Proposed Rule, 99N-3088 (65 FR
3623, January 24, 2000))
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Reason: The provision of law which
“Marketing Exclusivity and Patent
Provisions for Certain Antibiotic Drugs”
(Proposed Rule) was intended to
implement, section 125(d) of the
Medicare Modernization Act (Public
Law 105-115), was superseded by the
enactment of Public Law 110-379 (S.
3560) on October 8, 2008, which
included new provisions on marketing
exclusivity and patent provisions for
certain antibiotic drugs.

The withdrawal of the proposals
identified in this document does not
preclude the agency from reinstituting
rulemaking concerning the issues
addressed in the proposals listed in the
previous paragraphs. Should we decide
to undertake such rulemakings in the
future, we will re-propose the actions
and provide new opportunities for
comment. Furthermore, this notice is
only intended to address the specific
actions identified in this document, and
not any other pending proposals that the
agency has issued or is considering.

The agency notes that withdrawal of
a proposal does not necessarily mean
that the preamble statement of the
proposal no longer reflects the current
position of FDA on the matter
addressed. You may wish to review the
agency’s Web site (http://www.fda.gov)
for any current guidance on the matter.

III. Withdrawal of the Proposed Rules
and ANPRM

For the reasons described in this
document, FDA is withdrawing the
aforementioned proposed rules and
ANPRM.

Dated: December 3, 2008.
Jeffrey Shuren,

Associate Commissioner for Policy and
Planning.

[FR Doc. E8-29331 Filed 12—11-08; 8:45 am]
BILLING CODE 4160-01-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2008-0863; FRL-8751-5]

Revisions to the California State
Implementation Plan, Approval of the
Ventura County Air Pollution Control
District—Reasonably Available Control
Technology Analysis

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Ventura County Air
Pollution Control District (VCAPCD)
portion of the California State
Implementation Plan (SIP). These
revisions concern the District’s analysis
of whether its rules meet Reasonably
Available Control Technology (RACT)
under the 8-hour ozone National
Ambient Air Quality Standard
(NAAQS). We are approving the
analysis under the Clean Air Act as
amended in 1990 (CAA or the Act). We
are taking comments on this proposal
and plan to follow with a final action.

DATES: Any comments must arrive by
January 12, 2009.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2008-0863, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.

TABLE 1—SUBMITTED DOCUMENT

http://www.regulations.gov is an
“anonymous access’’ system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send e-
mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Docket: The index to the docket for
this action is available electronically at
http://www.regulations.gov and in hard
copy at EPA Region IX, 75 Hawthorne
Street, San Francisco, California. While
all documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Stanley Tong, EPA Region IX, (415)
947-4122, tong.stanley@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What document did the State submit?
B. Are there other versions of this
document?
C. What is the purpose of the submitted
RACT SIP analysis?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the RACT SIP
analysis?
B. Does the analysis meet the evaluation
criteria?
C. EPA recommendations to strengthen the
SIP
D. Public Comment and Final Action
III. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What document did the State submit?

Table 1 lists the document addressed
by this proposal with the date that it
was adopted by the local air agency and
submitted by the California Air
Resources Board.

IEINT 39

us

Local agency

Document

Adopted Submitted

VCAPCD ..ot

2006 Reasonably Available Control Technology Analysis

06/27/06 01/31/07
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This submittal became complete by
operation of law on July 31, 2007.

B. Are there other versions of this
document?

There is no previous version of this
document in the SIP.

C. What is the purpose of the submitted
RACT SIP analysis?

VOCs and NOx help produce ground-
level ozone and smog, which harm
human health and the environment.
Section 110(a) of the CAA requires
States to submit regulations that control
VOC and NOx emissions. Section
172(c)(1) and 182 require areas that are
designated as moderate or above for
ozone non-attainment to adopt RACT.
The VCAPCD falls under this
requirement as it is designated as a
moderate ozone non-attainment area
under the 8-hour NAAQS for ozone (40
CFR 81.305; 69 FR 23858, at 23889,
April 30, 2004). On May 20, 2008, EPA
granted California’s request for
voluntary reclassification of the Ventura
County ozone non-attainment area from
“moderate” to “serious”. (73 FR 29073).
Therefore, under both the 2004
classification as a moderate ozone non-
attainment area, and the 2008
reclassification as a serious ozone non-
attainment area, the VCAPCD must, at a
minimum, adopt RACT-level controls
for sources covered by a Control
Techniques Guidelines (CTG) document
and for any major non-CTG source. EPA
evaluated VCAPCD’s submittal based on
a moderate ozone non-attainment area
classification since the District adopted
its 2006 certification based on this
classification. We note, however, that
the VCAPCD still has an obligation to
submit a RACT SIP certification for the
serious classification.

Section IV.G. of EPA’s final rule to
implement the 8-hour ozone NAAQS
(70 FR 71612, November 29, 2005)
discusses RACT requirements. It states
in part that where a RACT SIP is
required, State SIPs implementing the 8-
hour standard generally must assure
that RACT is met, either through a
certification that previously required
RACT controls represent RACT for 8-
hour implementation purposes or
through a new RACT determination.

The submitted document provides
VCAPCD’s analysis of their RACT rules
for the 8-hour NAAQS for ozone. EPA’s
technical support document (TSD) has
more information about VCAPCD’s
RACT analysis.

II. EPA’s Evaluation and Action

A. How is EPA evaluating the RACT SIP
analysis?

Rules, guidance and policy
documents that we use to evaluate
whether the analysis fulfills RACT
include the following:

1. Final Rule to Implement the 8-Hour
Ozone National Ambient Air Quality
Standard (70 FR 71612; November 29,
2005).

2. Letter from William T. Harnett to
Regional Air Division Directors, (May
18, 2006), “RACT Qs & As—Reasonably
Available Control Technology (RACT)
Questions and Answers”’.

3. State Implementation Plans,
General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990 (57 FR
13498; April 16, 1992).

4. RACT SIPs, Letter dated March 9,
2006 from EPA Region IX (Andrew
Steckel) to CARB (Kurt Karperos)
describing Region IX’s understanding of
what constitutes a minimally acceptable
RACT SIP.

5. RACT SIPs, Letter dated April 4,
2006 from EPA Region IX (Andrew
Steckel) to CARB (Kurt Karperos) listing
EPA’s current CTGs, ACTs, and other
documents which may help to establish
RACT.

6. Comment letter dated June 5, 2006
from EPA Region IX (Andrew Steckel) to
VCAPCD (Chuck Thomas) on the 8-hour
Ozone Reasonably Available Control
Technology—State Implementation Plan
(RACT SIP) Analysis, draft staff report
dated May 2006.

B. Does the analysis meet the evaluation
criteria?

VCAPCD’s staff report included a
listing of all CTG source categories and
matched those categories with the
corresponding District rule which
implemented RACT. Given its
designation as a moderate ozone non-
attainment area, VCAPCD was also

required to analyze RACT for all sources
that emit or have the potential to emit
at least 100 tons per year (tpy) of VOC
or NOx. VCAPCD staff searched their
permitting database for all facilities that
emitted at least 25 tpy of VOC or NOx,
identified approximately 27 such
facilities, and listed them in Table B of
their staff report. Table B also provides
a matrix of the major sources of VOC
and NOx emissions in Ventura County
and the district rules applicable to those
facilities. We reviewed the California
Air Resources Board’s (CARB) emissions
database and did not identify any major
sources in VCAPCD for which there was
no corresponding District rule.
Generally, VCAPCD'’s certification is
based on the District’s conclusion that
District rules met RACT because their
rule development process requires them
to analyze CARB and EPA publications,
including CTGs, to assess the feasibility
and the cost of control techniques, and
California State regulations require them
to apply RACT and Best Available
Retrofit Technology (BARCT) because
VCAPCD is classified as a severe ozone
non-attainment area for the State ozone
standard. Based on a comparison of a
sampling of VCAPCD’s rules with rules
in other air districts and States, we
conclude that the VCAPCD rules meet
RACT.

Table A—2 of VCAPCD’s staff report
includes a listing of source categories
and CTG/ACTs for which there are no
applicable District Rules and no
stationary sources within the District.
The table lists not only CTGs, but also
ACTs and other documents relevant to
establishing RACT at major sources.
Negative declarations are only required
for CTG source categories for which the
District has no sources covered by the
CTGs. A negative declaration is not
required for ACTs or for major non-CTG
source categories. Table 1 below lists
the CTG source categories that remain
after excluding the ACTs and non-CTG
source categories from VCAPCD’s Table
A-2. EPA is acting on the negative
declarations listed in Table 1 below
instead of VCAPCD'’s Table A-2 which
includes both CTGs and non-CTG
source categories.

TABLE 1—VCAPCD NEGATIVE DECLARATIONS

CTG source category

CTG reference document

Automobile Coatings; Metal Coil, Container, and
Closure.

Wood Coating

Large Appliances, Surface Coating

EPA-450/2—-77-008—Control

Light-Duty Trucks.

of Volatile Organic Emissions
Sources—Volume II: Surface Coating of Cans, Coils, Paper, Fabrics, Automobiles, and

from Existing Stationary

EPA-450/2—78-032—Control of Volatile Organic Emissions from Existing Stationary Sources,
Volume VII: Factory Surface of Flat Wood Paneling.

EPA-450/2—-77-034—Control of Volatile Organic Emissions from Existing Stationary Sources,
Volume V: Surface Coating of Large Appliances.
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TABLE 1—VCAPCD NEGATIVE DECLARATIONS—Continued

CTG source category

CTG reference document

Magnetic Wire

Synthetic Organic Chemical

Pharmaceutical Products

Rubber Tires

Polyester Resin

ganic Manufacturing Industry.
erations in SOCMI.
Pharmaceutical Products.

Rubber Tires.

EPA-450/2-77-033—Control of Volatile Organic Emissions from Existing Stationary Sources,
Volume IV: Surface Coating of Insulation of Magnet Wire.
EPA-450/3-84-015—Control of VOC Emissions from Air Oxidation Processes in Synthetic Or-

EPA-450/4-91-031—Control of VOC Emissions from Reactor Processes and Distillation Op-

EPA-450/2—-78-029—Control of Volatile Organic Emissions from Manufacture of Synthesized

EPA-450/2-78-030—Control of Volatile Organic Emissions from Manufacture of Pneumatic

EPA-450/3-83-006—Control of VOC Fugitive Emissions from Synthetic Organic Chemical
Polymer and Resin Manufacturing Equipment.

EPA-450/3-83-008—Control of VOC Emissions from Manufacture of High-Density Poly-
ethylene, Polypropylene, and Polystyrene Resins.

VCAPCD’s staff report indicates the
District has a large agricultural industry
and that agricultural pesticide use is a
substantial source of VOCs in the
county. The District points out,
however, that agricultural pesticide
usage is regulated by the State of
California and not under the District’s
jurisdiction. EPA agrees the California
Department of Pesticide Regulation
(DPR), and not the VCAPCD, has
jurisdiction over pesticide regulations in
California. VCAPCD is not required,
therefore, to adopt RACT rules for these
activities.

VCAPCD’s RACT SIP analysis was
made available for public comment
prior to being adopted by the District.
The District did not receive any public
comments during the public comment
period. We propose to find that the
RACT SIP analysis performed by the
VCACPD is reasonable and
demonstrates their rules meet RACT.
We also propose to find that the analysis
is consistent with the CAA, EPA
regulations and the relevant policy and
guidance documents listed above. The
TSD has more information on our
evaluation.

C. EPA Recommendation To Strengthen
the SIP

The TSD describes recommendations
for further strengthening the VCAPCD
SIP by reviewing and tightening
controls in the following rules as
appropriate: Rule 71.3, “Transfer of
Organic Reactive Compound Liquids”;
Rule 74.26, Crude Oil Storage,
Degassing Operations; and Rule 74.27,
Gasoline and ROC Liquid Storage Tank
Degassing Operations.

EPA further notes that due to the
recent reclassification of VCAPCD to a
serious ozone non-attainment area, it
will need to certify in a future action
that District rules meet CTGs issued
since 2006.

D. Public Comment and Final Action

Because EPA believes the submitted
analysis fulfills all relevant
requirements, we are proposing to fully
approve it as described in section
110(k)(3) of the Act. We will accept
comments from the public on this
proposal for the next 30 days. Unless we
receive convincing new information
during the comment period, we intend
to publish a final approval action that
will incorporate this document into the
federally enforceable SIP.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 6724